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BOARD OF ENVIRONMENTAL REVIEW 
APRIL 23, 2021 

9:00 AM 
DEQ ZOOM CONFERENCE 

---------------------------------------------------- 
NOTE: Board members, the Board attorney, and secretary will be participating electronically. Interested persons, 
members of the public, and the media are welcome to attend via Zoom or telephonically. The Board will make 
reasonable accommodations for persons with disabilities who wish to participate in this meeting. Please contact 
the Board Secretary by e-mail at Regan.Sidner@mt.gov, no less than 24 hours prior to the meeting to advise her 
of the nature of the accommodation needed. 

9:00 AM 

I. ADMINISTRATIVE ITEMS

A. REVIEW AND APPROVE MINUTES

1. The Board will vote on adopting the December 11, 2020, meeting minutes.

Public Comment. 

2. The Board will vote on adopting the February 26, 2021, meeting minutes.

Public Comment. 

B. Introduction to Presiding Hearing Officers from Agency Legal Services and Contracted
Counsel

C. Discussion of Preference for Cases to be Assigned to Hearing Officers or for Judicial
Decision Making to be made by the Board

D. Discussion of Disclosure of Board Members’ Contact Information

Public Comment.

II. BRIEFING ITEMS

A. CONTESTED CASE UPDATES

1. Enforcement cases assigned to the Hearing Examiner

a. In the matter of violations of the Water Quality Act by Reflections at Copper
Ridge, LLC, at Reflections at Copper Ridge Subdivision, Billings, Yellowstone
County (MTR105376), BER 2015-01 WQ and In the matter of violations of the
Water Quality Act by Copper Ridge Development Corporation at Copper Ridge
Subdivision, Billings, Yellowstone County (MTR105377), BER 2015-02 WQ. On
April 17, 2015, Copper Ridge Development Corporation and Reflections at Copper
Ridge, LLC, filed a Notice of Appeal and Request for hearing with the Board.
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i. District Court Case: This matter is before the District Court on judicial
review following an intermediate agency ruling.  DEQ began separate
enforcement actions against Copper Ridge Development Corp. and
Reflections at Copper Ridge, LLC, for violations of the Montana Water
Quality Act.  The enforcement actions were followed by separate
administrative appeals.  The cases were consolidated before a hearing
examiner at Petitioners’ request.  Following an evidentiary ruling that would
allow for the admission of certain photographs, Petitioners moved to
separate the cases again because the evidence to be admitted pertained to
only one Petitioner.  The motion was denied.  The hearing examiner also
denied Petitioners’ subsequent motion in limine.  Petitioners then filed a
petition for judicial review of the hearing examiner’s intermediate rulings
and named the BER and DEQ as Respondents.  BER filed a motion to
dismiss on the grounds that BER should not have been named in the
petition since it was not a party to the underlying contested case
hearing.  The motion was briefed and argued on October 7, 2020.  On
March 17, 2021, Judge Harada denied BER’s motion to dismiss.  She
determined that while BER is not a required party, it may be named as a
party on judicial review.  She has not yet issued a decision on the
underlying petition for judicial review.

b. In the matter of Notice of Appeal and Request for Hearing by Westmoreland
Resources, Inc. Regarding October 27, 2020 Notice of Violation and
Administrative Compliance and Penalty Order, BER 2020-06 SM. On
November 25, 2020, the Board received a Notice of Appeal from Westmoreland
Resources. At its December 2020 meeting, the Board assigned this case to former
Hearing Examiner Sarah Clerget. The parties filed a Joint Motion for Stay on
January 12, 2021 which was granted the same day. On January 20, 2021, Hearing
Examiner Jeffrey Doud assumed jurisdiction of this matter.  The parties filed a Joint
Status Report on March 12, 2021 indicating that they are working toward
settlement. The parties will file another Status report on or before April 12, 2021.

2. Non-enforcement cases assigned to the Hearings Examiner

a. In the matter of the Notice of Appeal and Request for Hearing by Alpine
Pacific Utilities Regarding Issuance of MPDES Permit No. MTX000164, BER
2019-06 WQ. At the Board’s last meeting it voted to adopt the parties Stipulation
and Request for Retention of Board Jurisdiction. The parties filed a Joint Status
Report on November 2, 2020, and Alpine is to provide DEQ confirmation that the
ambient ground water monitoring has been installed no later than April 20, 2021.
On February 1, 2021, the parties confirmed the monitoring well was installed by
Alpine’s contractor. The parties will continue to update Hearing Examiner Simon,
with the next schedule update due May 3, 2021.

b. In the matter of Westmoreland Resources, Inc.’s, appeal of final MPDES
permit No. MT0021229 issued by DEQ for the Absaloka Mine in Hardin, Big
Horn County, MT, BER 2015-06 WQ. On September 25, 2015, Westmoreland
Resources, Inc. filed a notice of appeal and request for hearing and former
Hearing Examiner Sarah Clerget assumed jurisdiction on September 8, 2017.
The case was stayed pending a Montana Supreme Court decision, which was
issued in September 2019. On April 24, 2020, the parties filed a Joint Motion for
Stay indicating that they are working toward settlement of the case. That motion
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was granted on April 28, 2020, and the case was stayed until July 24, 2020. The 
parties filed a Joint Motion to Continue Stay on July 24, 2020, and September 9, 
2020, which was granted on July 29, 2020, and September 9, 2020. On 
September 30, 2020, the parties filed a “Joint Motion to Remand and Suspension 
of Proceedings.” The BER granted that Motion on October 9, 2020, and issued 
its Order granting remand on November 16, 2020. The parties are to file a joint 
status report to the BER no later than June 30, 2021. Hearing Examiner Simon 
assumed jurisdiction of this matter on January 15, 2021. 

c. In the matter of the notice of appeal and request for hearing by Montanore
Minerals Corporation Regarding Issuance of MPDES Permit No. MT0030279,
Libby, Montana, BER2017-03 WQ. A two-day hearing on this matter was held on
December 3-4, 2018. Oral argument on the parties’ proposed FOFCOLs was
held on May 7, 2019, making it ripe for decision from the hearing examiner. On
July 24, 2019, the First Judicial District Court had issued its Order on cross
motions for summary judgment in Cause No. CDV 2017-641, a declaratory relief
action brought in District Court challenging DEQ’s issuance of MPDES Permit
No. MT0030279. While the District Court action was limited to conditions of the
MPDES Permit that were not at issue before the Board, the District Court Order
vacated the entire Permit, thus affecting the status of this case. On September
13, 2019, DEQ and Montanore requested a stay of this case pending the
outcome of any Supreme Court appeal of the District Court Order, which was
granted on September 17, 2019. The parties cross-appealed the District Court’s
decision to the Supreme Court under Cause No. DA 19-0553. On November 17,
2020, the Supreme Court issued a decision vacating the permit and remanding
the case to DEQ. On January 21, 2021, Hearing Examiner Andrew Cziok
assumed jurisdiction of this matter. On January 22, 2021, the Parties filed a Joint
Status Report which requested that the matter be dismissed with prejudice. Mr.
Cziok dismissed this matter on February 1, 2021.

d. In the Matter of the Notice of Appeal and Request for Hearing by Spring
Creek Coal, LLC Regarding Issuance of MPDES Permit No. MT0024619,
BER 2019-02 WQ. On April 12, 2019, the BER appointed former Hearing
Examiner Sarah Clerget to preside over this contested case. On May 8, 2020,
the parties filed a Joint Motion to Substitute, requesting that Navajo Transitional
Energy Company, LLC replace Spring Creek Coal as a party, as it had replaced
Spring Creek Coal as the permit holder. The motion to substitute was granted on
May 13, 2020, and an Amended Scheduling Order was issued on May 12, 2020.
On January 21, 2021, Hearing Examiner Andrew Cziok assumed jurisdiction of
this contested case. The parties filed a Joint Motion for Remand and Suspension
of Proceedings on March 17, 2021. Hearing Examiner Cziok granted that Motion,
and the parties will file a status report in June.

e. An appeal in the matter of amendment application AM3, Signal Peak Energy
LLC’s Bull Mountain Coal Mine #1 Permit No. C1993017, BER 2016-07 SM.

i. Contested Case: August 18-21 the parties participated in the contested case
hearing. The parties filed their Proposed Findings of Fact and Conclusions of
Law are on December 18, 2020, with on February 5, 2021. On January 21,
2021, Hearing Examiner Andrew Cziok assumed jurisdiction of this contested
case. Mr. Cziok is in the process of reviewing the record and will issue his
Proposed Findings of Fact Conclusions of Law.
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f. In the Matter of the Notice of Appeal by the Rippling Woods Homeowners
Association, et al., Regarding Approval of Opencut Mining Permit No. 2949,
Moudy Pit Site, Ravalli County, MT, BER 2019-08 through 21 OC. Between
November 8, 2019, and November 29, 2019, the Board received fourteen
appeals from various parties regarding the approval of Opencut Mining Permit
No. 2949. On December 13, 2019, the Board consolidated for procedural
purposes BER 2019-08 through 21 OC. Several parties were dismissed from the
appeals and a Scheduling Order was issued on January 31, 2020. DEQ filed a
Partial Motion for Summary Judgment on September 29, 2020. The remaining
appellants filed a response on October 21, 2020, and DEQ filed a reply on
November 4, 2020. Former Hearing Examiner Eckstein held Oral argument on
DEQ’s Partial Motion for Summary Judgment on February 11, 2021. Hearing
Examiner Snowberger issued a “Notice of Substitution” on March 12, 2021, and
will issue a decision on the DEQ’s Motion for Summary Judgment.

g. In the Matter of Notice of Appeal and Request for Hearing by Western
Energy Company Regarding Approval of Surface Mining Permit No.
C2011003F, BER 2019-03 OC and BER 2019-05 OC. Mining Permit No.
C2011003F, BER 2019-03 OC and BER 2019-05 OC. On May 31, 2019, the
BER appointed former Hearing Examiner Sarah Clerget to preside over the
contested case for procedural purposes only. At the Board’s August meeting, it
voted to assign the case in its entirety to Ms. Clerget. The parties cross moved
for partial summary judgment, and Westmoreland also filed a Motion to Dismiss.
On November 24, 2020, Ms. Clerget issued an order denying Westmoreland’s
Motion to Dismiss, denying Conservation Groups’ Motion for Partial Summary
Judgment, and granting Westmoreland’s and DEQ’s Motions for Partial Summary
Judgment. Ms. Clerget held a status conference on December 4, 2020, at which
all parties could not agree to bring the motions decision before the Board.
Therefore, the case will proceed to a hearing on the one remaining issue. Former
Hearing Examiner Clerget issued an Amended Scheduling Order on January 14,
2021. Hearing Examiner Jeffrey Doud assumed jurisdiction on January 20, 2021.
A three-day hearing is scheduled in this matter starting May 10, 2021.

h. Montana Environmental Information Center, and Sierra Club v. Montana
Department of Environmental Quality, Montana Board of Environmental
Review, and Western Energy Co. (DV-2019-34, Rosebud County) (District
Court). In July 2019, MEIC and the Sierra Club filed a petition for judicial review
of BER's decision to approve a permit to expand the Rosebud Mine. BER filed a
motion to dismiss on the grounds that BER should not have been named in the
petition since it was the deciding agency, not a party to the underlying contested
case proceeding. Judge Bidegaray denied the motion on March 12, 2020. The
Montana Supreme Court denied our petition for writ of supervisory control to
have the Order reviewed before the case was fully decided by the District Court
and remanded the case.

The petition for judicial review has been fully briefed, and the parties presented
oral argument on December 16, 2020. Petitioners recently submitted
supplemental authority, and the Respondents ( other than BER) responded. The
matter has been fully submitted, and we are just waiting for a decision from
Judge Bidegary. Once a decision is issued, we will have an opportunity to appeal
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the Order requiring the BER to remain in the case and will need to discuss how 
to proceed at that time. 

i. In the Matter of Notice of Appeal by Nicholas and Janet Savko, Regarding
Floodplain Setbacks, Gallatin County, MT, BER 2020-03 SUB. On October 9,
2020, the BER appointed former Hearing Examiner Sarah Clerget to preside over
this contested case. Ms. Clerget issued a Prehearing Order on November 10,
2020. On November 25, 2020, the parties requested a stay for 60 days. That
request was granted on November 30, 2020. Former Hearing Examiner
Benjamin Eckstein assumed jurisdiction of this case on January 15, 2021. The
parties filed a Joint Motion to Dismiss on January 25, 2021, which was granted
on January 29, 2021. This case has been dismissed.

j. In the Matter of Notice of Appeal by Signal Peak Energy LLC, Regarding
Purporting to Rule on An Alleged Impairment of Water Rights Permit No.
C1993017, Roundup, Musselshell County, MT, BER 2020-04 SM. On October
9, 2020, the BER appointed former Hearing Examiner Sarah Clerget to preside
over this contest case hearing. On November 10, 2020, Ms. Clerget issued a
Prehearing Order. The parties filed a Stipulation to Stay Proceedings on
November 13, 2020. Ms. Clerget stayed the proceedings on November 20, 2020.
Hearing Examiner Andrew Cziok assumed jurisdiction on January 21, 2021. On
February 11, 2021, the parties filed a Stipulated Motion to Extend Stay of
Proceedings Pending Settlement Negotiations. Mr. Cziok issued an Order
granting the stay on February 12, 2021. The parties will file either a settlement
agreement by May 12, 2021, or a proposed schedule by May 26, 2021.

k. In the Matter of Notice of Appeal by Woodrock, Inc., Regarding Permit
Suspension Order of Opencut Mining Permit No. 2677, Stipek Site, Dawson
County, MT, BER 2020-02 OC. On October 9, 2020, the BER appointed former
Hearing Examiner Sarah Clerget to preside over this contested case. Ms. Clerget
issued a Prehearing Order on November 10, 2020. The order directed parties to
file a notice of appearance by November 20, 2020, and a proposed schedule by
December 1, 2020. The parties filed an Unopposed Motion to Stay the
Proceedings on November 30, 2020; Ms. Clerget granted that motion the same
day. On January 15, 2021, former Hearing Examiner Benjamin Eckstein
assumed jurisdiction of this matter. The parties filed a Motion to Dismiss on
January 26, 2021, which was granted two days later, on January 28, 2021.

l. In the Matter of the Notice of Appeal and Request for Hearing by City of
Great Falls Regarding Issuance of MPDES Permit No. MT0021920, BER
2019-07 WQ. On November 25, 2020, DEQ and the City of Great Falls filed a
“Stipulation for Final Agency Decision”. At its December 2020 meeting, the Board
approved the Stipulation and on January 5, 2021 issued a “Board Order for Final
Agency Decision” resolving appeal issues No. 1, 3, 4, and 5. The parties
continue to update Hearing Examiner Doud and anticipate having settlement
documents before the Board at its June 2021 meeting.

m. In the matter of the Notice of Appeal and Request for Hearing Regarding
DEQ’s Issuance of a Final Section 401 Water Quality Certification
#MT4011079 to Transcanada Keystone Pipeline LP for the Keystone XL
Pipeline Project, BER 2021-01 WQ. On January 4, 2021, the Northern Plains
Resource Council and Sierra Club filed a “Notice of Appeal and Request for
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Hearing.” At its February 2021 meeting the Board appointed Agency Legal 
Services as Hearing Examiner of this contested case. Katherine Orr was 
assigned as Hearing Examiner of this matter and on March 9, 2021, she issued 
an Order to Set Scheduling Conference. The scheduling conference was held on 
March 15, 2021, and the parties agreed to stay this matter until further indication 
the case should go forward pursuant to decisions made by the Federal 
government regarding the Keystone XL Pipeline Project. A Status Conference 
has been scheduled for April 20, 2021. 

n. In the Matter Indigenous Environmental Network’s and North Coast Rivers
Alliance’s Appeal of the Montana Department of Environmental Quality’s
Final Determination to Issue a 401 Water Quality Certification for the
Keystone XL Pipeline, DEQ Application No. MT4011079, BER 2021-02 WQ.
On February 1, 2021, the Indigenous Environmental Network and North Coast
Rivers Alliance filed a “Notice of Appeal and Request for Hearing.” At its
February 2021 meeting the Board appointed Agency Legal Services as Hearing
Examiner of this contested case. Katherine Orr was assigned as Hearing
Examiner of this matter and on March 9, 2021, she issued an Order to Set
Scheduling Conference. The scheduling conference was held on March 15,
2021, and the parties agreed to stay this matter until further indication the case
should go forward pursuant to decisions made by the Federal government
regarding the Keystone XL Pipeline Project. A Status Conference has been
scheduled for April 20, 2021.

o. In the Matter of Notice of Appeal and Request for Hearing Regarding DEQ’s
Approval of Riverside Contracting, Inc.’s Opencut Mining Permit #3234
(Arrow Creek Site), BER 2020-08 OC. On December 23, 2020, Appellants filed
a “Notice of Appeal and Request for Hearing.” At its February 2021 meeting, the
Board appointed Agency Legal Services as Hearing Examiner of this contested
case. On March 12, 2021, Hearing Examiner Cziok issued a Prehearing Order to
the parties. Riverside Contracting filed a Petition to Intervene on March 25, 2021.
DEQ and the Appellants filed a Joint Proposed Schedule on March 26, 2021, the
Petition to Intervene and the Proposed Schedule were granted on April 1, 2021.
The parties are proceeding according to the Scheduling Order with discovery
closing December 2021.

p. In the Matter of Contest and Request for Hearing by Talen Montana, LLC
Regarding the Selection of a Remedy and Setting of Financial Assurance
for the Colstrip Steam Electric Station Units 1 & 2 by the Montana
Department of Environmental Quality, BER 2020-07 MFSA/WQA. On
December 17, 2020, Talen Montana LLC filed a Request for Hearing and
Protective Notice of Contest. The parties requested the proceeding be stayed
pending completion of dispute resolution. That request was granted by former
Board Chair Deveny on December 18, 2020. Katherine Orr was assigned as
Hearing Examiner for this matter and issued an Order to Set Scheduling
Conference on March 9, 2021. The parties filed a Joint Request to Continue Stay
of BER Proceedings on March 18, 2021. Ms. Orr signed an Order Continuing
Stay and Delaying Scheduling Conference Until Expiration of Stay Order on
March 19, 2021. This matter will be stayed until DEQ Director’s final decision
following dispute resolution.
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q. In the matter of notice of appeal and request for hearing by the Western
Sugar Cooperative regarding its Montana Pollutant Discharge Elimination
System Permit No. MT0000281 issued October 29, 2020, BER 2020-05 WQ.
On November 24, 2020, the Board received a Notice of Appeal from Western
Sugar Cooperative. At its December meeting, the Board assigned this matter to
former Hearing Examiner Clerget. Ms. Clerget issued a Prehearing Order on
January 4, 2021. Hearing Examiner Andrew Cziok assumed jurisdiction of this
matter on January 21, 2021. Mr. Cziok issued a Scheduling Order on March 16,
2021 and the parties are proceeding according to that order.

3. Contested Cases not assigned to a Hearing Examiner

a. In the matter of the notice of appeal and request for hearing by Western
Energy Company (WECO) regarding its MPDES Permit No. MT0023965
issued for WECO’s Rosebud Mine in Colstrip, BER 2012-12 WQ – This
matter has been stayed pending resolution of Montana Environmental
Information Center and Sierra Club v. Montana DEQ and Western Energy
Company (now on remand to the First Judicial District Court as Cause No. CDV
2012-1075).  On September 10, 2019, the Montana Supreme Court reversed the
First Judicial District Court on decisions of law and determined that DEQ properly
interpreted rules implementing the Montana Water Quality Act (specifically ARM
17.30.637(4)).  The Court recognized that DEQ has the flexibility to exempt
ephemeral waters from certain water quality standards applicable to Class C-3
waters without BER reclassifying the waters. The Court also determined that
DEQ lawfully permitted representative sampling of outfalls under Western Energy
Company’s MPDES permit.  The Montana Supreme Court remanded the case
back to the District Court for further proceedings to determine certain issues of
material fact, specifically whether DEQ acted properly regarding a stretch of East
Fork Armells Creek that is potentially impaired and intermittent, whether it is
necessary for DEQ to adopt a TMDL for impaired segments of East Fork Armells
Creek, and whether the representative monitoring selected by DEQ is factually
supported.  The parties are currently proceeding under a scheduling order and
are briefing pretrial motions.

III. ACTION ITEMS

A. ACTION ON CONTESTED CASES

1. In the matter of violations of the Water Quality Act by Reflections at Copper
Ridge, LLC, at Reflections at Copper Ridge Subdivision, Billings, Yellowstone
County (MTR105376), BER 2015-01 WQ and In the matter of violations of the
Water Quality Act by Copper Ridge Development Corporation at Copper Ridge
Subdivision, Billings, Yellowstone County (MTR105377), BER 2015-02 WQ. On
April 17, 2015, Copper Ridge Development Corporation and Reflections at Copper
Ridge, LLC, filed a Notice of Appeal and Request for hearing with the Board.

a. Contested Case: On May 22, 2020, CR/REF filed a Motion for Summary
Judgment. DEQ filed its opposition to Summary Judgment on June 5, 2020 and
CR/REF filed its reply on June 19, 2020. On July 9, 2020, former Hearing
Examiner Clerget held oral argument on CR/REFs Motion for Summary
Judgement. On January 13, 2021, Hearing Examiner Doud assumed jurisdiction
of this matter and issued “Second Owner Operator Proposed Findings of Fact
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and Conclusions of Law” on February 22, 2021. The parties filed exceptions on 
March 15, 2021. The Board must now decide whether to accept or modify the 
proposed findings of fact conclusion of law. 

2. In the matter of the notice of appeal by Duane Murray regarding the notice of
violations and administrative compliance and penalty order (Docket No. SUB-18-
01; ES#36-93-L1-78; FID 2568), BER 2020-01 OC. On July 22, 2020, Duane Murray 
filed a request for hearing with the Board. At its August 2020 meeting, the Board 
appointed former Hearing Examiner Sarah Clerget to preside over this contested case. 
On October 6, 2020, Ms. Clerget issued a Scheduling Order. On January 15, 2021, 
Hearing Examiner Simon issued a “Notice of Assumption of Jurisdiction”. DEQ filed a 
Motion to Dismiss on March 19, 2021, which is fully briefed. On X date, Hearing 
Examiner Simon issued an Order Dismissing Action. The Board must now decide 
whether to accept or modify the Order as its’ final agency action.

IV. BOARD COUNSEL UPDATE

Counsel for the Board will report on general Board business, procedural matters, and
questions from Board Members.

V. GENERAL PUBLIC COMMENT

Under this item, members of the public may comment on any public matter within the
jurisdiction of the Board that is not otherwise on the agenda for the meeting. Individual
contested case proceedings are not public matters on which the public may comment.

VI. ADJOURNMENT
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BOARD OF ENVIRONMENTAL REVIEW 

MINUTES 

December 11, 2020 
 

Call to Order 
 
Chairperson Deveny called the meeting to order at 9:04 a.m.   
 

Attendance 
 

Board Members Present 
By ZOOM: Chairperson Chris Deveny, David Lehnherr, Dexter Busby (phone), John DeArment, Jeremiah 
Lynch, Chris Tweeten 
A quorum of the Board was present  
 
Board Attorneys Present  
Sarah Clerget, Attorney General’s Office (AGO) 
 
DEQ Personnel Present 
Board Liaison: George Mathieus 
Interim Board Secretary: Joyce Wittenberg 
DEQ Legal: Angie Colamaria, Ed Hayes, Kirsten Bowers, Kurt Moser, Mark Lucas, Sarah Christofferson, 

Norm Mullen 
Water Quality: Tim Davis, Galen Steffan, Jon Kenning, Myla Kelly, Lauren Sullivan, Mike Suplee 
Air Quality Bureau: Dave Klemp, Julie Merkel, Liz Ulrich, Troy Burrows 
Coal and Opencut: Ed Coleman 
 
Other Parties Present 
Laurie Crutcher, Laurie Crutcher Court Reporting 
Vicki Marquis (also for City of Great Falls), Matthew Dolphay (phone) – Holland and Hart/ Westmoreland 

Resources 
William Geer (also for Hellgate Hunters and Anglers), Christopher Servheen, Alec Underwood – Montana 

Wildlife Federation  
John Kilpatrick – US Geological Survey 
Genny Hoyle, Gary Aitken Jr. (Chairman), Sue Ireland (Fish & Wildlife Director) – Kootenai Tribe of Idaho 
Scott Spaulding – US Forest Service  
Michael Jamison – National Parks Conservation Association 
Jim Vashro – Flathead Wildlife, Inc. 
Dave Hadden – Headwaters Montana 
Colby Blair – Last Resort Outfitters 
David Kassarah – Westmoreland Resources 
Gregory Hoffman – US Army Corps of Engineers 
Trevor Selch – Montana Fish, Wildlife and Parks 
Shelly Fyant (Chairwoman), Stu Levit – Confederated Salish and Kootenai Tribes 
Ayn Schmit, Tonya Fish – US Environmental Protection Agency 
Lars Sander-Green, Randall Macnair, Eddie Petryshen – Wildsight Conservation 
Garrett Visser – Idaho Wildlife Federation 
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Anne Fairbrother – Exponent, Inc. 
David Blackburn – Kootenai Angler 
Michael Ryan – British Columbia Environment 
Jill Weitz – Salmon Beyond Borders 
Dr. Rachel Malison – Monitoring Montana Waters at Flathead Lake Biological Station 
Brad Smith, Ellie Hudson Heck – Idaho Conservation League 
Duncan Stewart – Embassy of Canada 
David Brooks, Clayton Elliot – Montana Trout Unlimited 
Bob Steed – Idaho Department of Environmental Quality 
Peggy Trank – Treasure State Resources Association 
Travis Meyers – CDM Smith 
Camille LeBlanc – Friends of Kootenay Lake Stewardship Society 
Kendra Norwood – West Kootenay EcoSociety 
Bill Hanlon – North American Board of Directors for Back Country Hunters and Anglers 
Tim Lenihan – Kootenai Valley Trout Unlimited Club 
Rodney Lance Veolia [no affiliation identified] 
Erin Sexton [no affiliation identified] 
Kristen Boyd [no affiliation identified] 
John Bergenske [no affiliation identified] 
John Avery [no affiliation identified] 
Ryland Nelson [no affiliation identified] 
 
 

I. ADMINISTRATIVE ITEMS 

A. REVIEW AND APPROVE MINUTES 

I.A.1 
 
 
 
 
 
 

I.A.2 
 
 
 
 
 
 
 
 
 

I.A.3 
 
 
 
 
 
 
 

October 9, 2020 
 
There was no Board discussion and no public comment. 
 
Board Member Lynch moved to approve the October 9, 2020, meeting minutes. Chair Deveny 
seconded the motion, which passed unanimously. 
 
August 7, 2020 
 
Chair Deveny noted that the Board had previously requested revisions to the August 7, 2020, meeting 
minutes, and that the revisions were made.  
 
There were no public comments. 
 
Chair Deveny moved to approve the revised August 7, 2020, meeting minutes. Board Member 
DeArment seconded the motion, which passed unanimously. 
 
September 24, 2020 
 
There was no Board discussion and no public comment. 
 
Board Member Lynch moved to approve the September 24, 2020, meeting minutes. Chair Deveny 
seconded the motion, which passed unanimously. 
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I.A.4 
 
 

October 29, 2020 
 
There was no Board discussion and no public comment. 
 
Chair Deveny moved to approve the October 29, 2020, meeting minutes. Board Member Lehnherr 
seconded the motion, which passed unanimously. 

 
B. REVIEW AND APPROVE 2021 MEETING SCHEDULE 
 

I.B.1 
 

2021 Meeting Schedule 
 
There was no Board discussion and no public comment. 
 
Board Member Lynch moved to approve the proposed 2021 meeting schedule of February 12, 
April 16, June 11, August 13, October 8, and December 10. Board Member DeArment seconded 
the motion, which passed unanimously. 

 
II. BRIEFING ITEMS 
 

A. CONTESTED CASE UPDATES 
 

1.  Enforcement cases assigned to the Hearing Examiner 
 
II.A.1.a 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
II.A.1.b 

In the matter of violations of the Water Quality Act by reflections at Copper Ridge, LLC, at 
Reflections at Copper Ridge Subdivision, Billings, Yellowstone County (MTR105376), BER 
2015-01 WQ and In the matter of violations of the Water Quality Act by Copper Ridge 
Development Corporation at Copper Ridge Subdivision, Billings, Yellowstone County 
(MTR105377), BER 2015-02 WQ.  
 

i. Contested Case: Ms. Clerget stated she has motions for summary judgement, a motion to 
strike, and a motion to take judicial notice pending before her and that she would issue 
decisions before the next meeting.  

 
ii. District Court case: Chair Deveny provided an update stating that the Board filed a motion 

to dismiss on the grounds that the Board should not have been named in the Petition for 
Judicial Review. She noted oral argument has been held and a decision is pending from 
District Court. 

 
In the matter of the notice of appeal by Duane Murray regarding the notice of 
violations and administrative compliance and penalty order (Docket No. SUB- 
18-01; ES#36-93-L1-78; FID 2568), BER 2020-01 OC. 
 
Ms. Clerget said she issued a scheduling order in this matter and the parties are proceeding 
according to that order.   

 
2. Non-enforcement cases assigned to the Hearings Examiner 

 
II.A.2.a In the matter of the Notice of Appeal and Request for Hearing by Alpine Pacific Utilities 

Regarding Issuance of MPDES Permit No. MTX000164, BER 2019-06 WQ. 
 
Ms. Clerget said the Board has already taken action on the Stipulation and Request for Retention 
of Board jurisdiction and that she would notify the Board when Alpine provides confirmation that 
the ambient groundwater monitoring has been installed per the Stipulation. 
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II.A.2.b 
 
 
 
 
 
II.A.2.c 

In the matter of Westmoreland Resources, Inc.’s, appeal of final MPDES permit No. 
MT0021229 issued by DEQ for the Absaloka Mine in Hardin, Big Horn County, MT, BER 
2015-06 WQ.  
 
Ms. Clerget said the parties are to file a joint status report by June 30, 2021. 
 
In the matter of the notice of appeal and request for hearing by Montanore Minerals Corporation 
Regarding Issuance of MPDES Permit No. MT0030279, Libby, Montana, BER2017-03 WQ.  
 
Ms. Clerget said the Supreme Court issued a decision for this case on November 17 and the 
parties have until December 17 to file a joint status report indicating how they wish to proceed. 

 
II.A.2.d 
 
 
 
 
 
II.A.2.e 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
II.A.2.f 
 
 
 
 
 
 
II.A.2.g 
 
 
 
 
 
 
 
II.A.2.h 
 
 
 
 
 
 
 
 

 
In the Matter of the Notice of Appeal and Request for Hearing by Spring Creek Coal, LLC 
Regarding Issuance of MPDES Permit No. MT0024619, BER 2019-02 WQ.  
 
Ms. Clerget said an Amended Scheduling Order was issued on May 12, 2020, and that the parties 
are proceeding according to that order, with discovery closing in January 2021. 
 
An appeal in the matter of amendment application AM3, Signal Peak Energy LLC’s Bull 
Mountain Coal Mine #1 Permit No. C1993017, BER 2016-07 SM. 
 

i. District Court Case:  
 
Ms. Clerget said the District Court case went up to the Supreme Court and came back 
down and was remanded back to the Board. 
 

ii. Contested Case:  
 
Ms. Clerget said the parties participated in a four-day hearing. The parties have Proposed 
Findings of Fact and Conclusions of Law due December 18, 2020, with responses due 
February 5, 2021. Once responses are filed, Ms. Clerget will issue her proposed findings 
of facts and conclusion of law. 

 
In the Matter of the Notice of Appeal by the Rippling Woods Homeowners Association, et 
al., Regarding Approval of Opencut Mining Permit No. 2949, Moudy Pit Site, Ravalli County, 
MT, BER 2019-08 through 21 OC.  
 
Ms. Clerget said oral argument is scheduled for January 2021 on DEQ’s Partial Motion for 
Summary Judgement. 
 
In the Matter of Notice of Appeal and Request for Hearing by Western Energy Company 
Regarding Approval of Surface Mining Permit No. C2011003F, BER 2019-03 OC and BER 
2019-05 OC.  
 
Ms. Clerget said there were three partial motions for summary judgement and a motion to dismiss 
filed in the case. Ms. Clerget issued a decision on those motions on November 24. The Order 
dispensed of all issues, except for one, which will proceed to a hearing.  
 
Montana Environmental Information Center, and Sierra Club v. Montana Department of 
Environmental Quality, Montana Board of Environmental Review, and Western Energy Co. 
(DV-2019-34, Rosebud County) (District Court). 
 
Chair Deveny said this case had been assigned to Amy Christensen and the matter is presently 
scheduled for oral argument in District Court on December 16. She noted that a Joint Motion to 
Strike exhibits that were attached to the Petitioner’s Reply Brief was pending before the Court. 
The parties have asked the Court to rule on the Motion to Strike before proceeding to oral 
argument on the petition, but the Court has not yet ruled on that request. 
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II.A.2.i 
 
 
 
 
 
II.A.2.j 
 
 
 
 
 
 
II.A.2.k 

In the Matter of Notice of Appeal by Nicholas and Janet Savko, Regarding Floodplain 
Setbacks, Gallatin County, MT, BER 2020-03 SUB.  
 
Ms. Clerget said she granted the parties’ request for stay, and that the parties will file a proposed 
schedule or stipulation for dismissal by January 25, 2021. 
 
In the Matter of Notice of Appeal by Signal Peak Energy LLC, Regarding Purporting to Rule 
on An Alleged Impairment of Water Rights Permit No. C1993017, Roundup, Musselshell 
County, MT, BER 2020-04 SM.  
 
Ms. Clerget said this case is stayed and the parties have until February 25, 2021, to file either a 
stipulation for dismissal or a schedule. 
 
In the Matter of Notice of Appeal by Woodrock, Inc., Regarding Permit Suspension Order 
of Opencut Mining Permit No. 2677, Stipek Site, Dawson County, MT, BER 2020-02 OC.  
 
Ms. Clerget said she granted an Unopposed Motion to Stay on November 30 and the parties have 
until January 29, 2021, to file a stipulation or a proposed schedule. 

 
3. Contested Cases Not Assigned to a Hearing Examiner 
 

II.A.3.a 
 
 

In the matter of the notice of appeal and request for hearing by Western Energy Company 
(WECO) regarding its MPDES Permit No. MT0023965 issued for WECO’s Rosebud Mine in 
Colstrip, BER 2012-12 WQ.   
 
Ms. Bowers stated that the case went to the Montana Supreme Court and was remanded back to 
the District Court. Jurisdiction of the case has been assumed by Judge Abbot. Ms. Bowers stated 
DEQ and Westmoreland have renewed a Joint Motion to Stay the litigation. The Plaintiffs are 
opposed to the Motion. The Motion is awaiting decision from the Court. 

 
III. ACTION ITEMS 
 

A. Appeal, Amend, or Adopt Final Rules 

III.A.1 
 
 
 
 
 
 
 
 
 
 
 
 

III.A.2 

In the matter of final adoption of the proposed amendments to ARM 17.8.501, 504, 505, and 
510 Air Quality Operation Fees for Registered Sources, to adequately fund the air quality 
portable registration program, as noticed in MAR 17-413. 
 
Ms. Ulrich reminded the Board that they approved initiation of the rulemaking at their August 7 
meeting and that a public hearing was held September 25 and no additional comments were 
received. She requested the Board adopt the proposed amendments.  
 
There were no public comments. 
 
Board Member DeArment moved to approve the House Bill 521 and 311 Analyses and adopt the 
amended rules. Chair Deveny seconded the motion, which passed unanimously. 
 
In the matter of final adoption of proposed amendments of Administrative Rules of Montana 
(ARM) 17.30.602 and proposed NEW RULE l, pertaining to selenium standards for Lake 
Koocanusa and the Kootenai River. 
 
On behalf of DEQ, Director McGrath made opening statements in favor of the rulemaking, and Ms. 
Kelly and Ms. Sullivan provided a presentation supporting the rulemaking. 
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There was a brief discussion pertaining to some ex parte communications that occurred prior to 
the Board meeting. The materials from those communications were included in the Board packet 
for transparency. 
 
The following attendees provided comment in support of the rulemaking: William Geer, 
Christopher Servheen, Greg Hoffman, Genny Hoyle, Dave Hadden, Colby Blair, Jim Vashro, 
Trevor Selch, Shelly Fyant, Stu Levit, Ayn Schmit, Michael Jamison, Lars Sander-Green, Garrett 
Visser, Eddie Petryshen, Sue Ireland, Jill Weitz, Rachel Malison, Brad Smith, David Brooks, 
Clayton Elliot, Erin Sexton, Randall Macnair, John Bergefske, Camille LeBlanc, Kendra Norwood, 
Bill Hanlon, Tim Lenihan, Ryland Nelson and Gary Aitken Jr. 
 
Vicki Marquis and Anne Fairbrother provided comment in opposition of the rulemaking. 
 
John Kilpatrick provided comment from a neutral position. 
 
The Board held discussion on the rulemaking and asked questions of the presenters and 
commenters.  
 
Board Member DeArment moved to adopt the proposed rules as amended, along with the House 
Bill 521 and 311 Analyses. Chair Deveny seconded the motion, which passed 5 to 1 with Board 
Member Busby dissenting. 

 
B. New Contested Cases 

 
III.B.1 

 
 
 
 
 

 
 

III.B.2 

In the matter of notice of appeal and request for hearing by the Western Sugar Cooperative 
regarding its Montana Pollutant Discharge Elimination System Permit No. MT0000281 
issued October 29, 2020, BER 2020-05 WQ.  
 
Chair Deveny moved to assign the case to Agency Legal Services’ attorneys for all procedural 
and substantive matters. Board Member Lehnherr seconded the motion, which passed 
unanimously. 
 
In the matter of Notice of Appeal and Request for Hearing by Westmoreland Resources, 
Inc. Regarding October 27, 2020 Notice of Violation and Administrative Compliance and 
Penalty Order, BER 2020-06 SM.  
 
Chair Deveny moved to assign the case to Agency Legal Services’ attorneys for all procedural 
and substantive matters. Board Member Tweeten seconded the motion, which passed 
unanimously. 

 
C. Action on Contested Cases 

 
III.C.1 In the Matter of the Notice of Appeal and Request for Hearing by City of Great Falls 

Regarding Issuance of MPDES Permit No. MT0021920.  
 
The parties reached a settlement on all but one issue. Board Member Tweeten moved to approve 
the stipulation. Board Member Lynch seconded the motion, which passed unanimously.  

 
IV. BOARD COUNSEL UPDATE 
 

 No update was provided. 
 
V. GENERAL PUBLIC COMMENT 
 

 No public comment was offered. 
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VI. ADJOURNMENT 
 

 Chair Deveny moved to adjourn. Board Member Busby seconded the motion, which passed 
unanimously. The meeting adjourned at 12:39 p.m. 

 

 Board of Environmental Review December 11, 2020, minutes approved: 

 
 
 

  ______________________________________________ 
           STEVEN RUFFATTO 
           CHAIRPERSON 
           BOARD OF ENVIRONMENTAL REVIEW 

 
 

           ___________________ 
           DATE 
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BOARD OF ENVIRONMENTAL REVIEW 
MEETING MINUTES 

FEBRUARY 26, 2021 
 

Call to Order 

Chairperson Ruffato called the meeting to order at 9:01 a.m.   

Attendance 

Board Members Present 
By ZOOM: Chairman Ruffatto; Board Members Hillary Hanson, David Lehnherr, David Simpson, Jon Reiten, 

and Joseph Smith 

A quorum of the Board was present. 

Board Attorney(s) Present 
Katherine Orr, Attorney General’s Office, Department of Justice 

DEQ Personnel Present 
Board Liaison: George Mathieus 
Board Secretary: Joyce Wittenberg (interim) 
DEQ Legal: Angie Colamaria, Kirsten Bowers, Kurt Moser, Mark Lucas, Nick Whitaker, Sarah Christopherson, 

Sarah Clerget, Ed Hayes 
Water Protection: Daryl Barton 
Coal and Opencut: Ed Coleman, Chris Cronin, Alex Mackey 
Public Policy: Moira Davin 
 
Other Parties Present 
Laurie Crutcher, Laurie Crutcher Court Reporting 
Catherine Laughner – Montana Coal Board 
Vicki Marquis (Holland and Hart) – Westmoreland Resources 
Bronya Lechtman – Northern Plains Resource Council 
Dave Kuzara – Westmoreland  
Julie Griffin – Fort Peck 
Mark Stermitz (Crowley Fleck Law Firm), Stacy Hill – Riverside Contracting 
Martha Thomsen (Baker Botz), Rob Sterup – Talen Montana 
Ryen Godwin [no affiliation identified] 
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I. MEMBER ORIENTATION 

 A. Onboarding Information for Incoming Members 

I.A.1 How the agency interacts with the Board 

Ms. Clerget provided information regarding the relationship between the Board and DEQ, and 
how they interact with each other. 

I.A.2 Legal duties and authority of the Board 

Ms. Orr and Ms. Clerget provided information regarding the purpose and responsibilities of the 
Board, including rulemaking, appeals, ex parte communications, and the Montana Administrative 
Procedures Act. Also discussed was ethics, open meetings and public participation, right to 
privacy versus right to know, and submitting materials to the BER. 

I.A.3 Administrative matters 

Ms. Wittenberg discussed the OSM and W-9 forms that are required to be completed by the Board 
members. She also provided information regarding Board honorariums and travel expense 
reimbursement, the Board meeting packets timeline, and Board member information on the BER 
website. 

II. ACTION ITEMS 

 A. New Contested Cases 

Ms. Colamaria explained that the Board must, according to rule, appoint a hearing examiner for the 
two Keystone Pipeline matters because they pertain to 401 Certification. 

  
III.A.1 In the matter of notice of contest and request for hearing by Talen Montana, LLC, regarding 

the selection of a remedy and setting of financial assurance for the Colstrip Steam Electric 
Station Units 1 & 2, BER 2020-07 MFSA/WQA. 

Board Member Lehnherr moved to assign the case to Agency Legal Services’ attorneys for all 
procedural and substantive matters. Board Member Hanson seconded the motion. The motion 
passed 5-1 with Board Member Simpson dissenting. 

III.A.2 In the matter of the Notice of Appeal and request for hearing regarding DEQ’s approval of 
Riverside Contracting, Inc.’s Opencut Mining Permit #3234 (Arrow Creek Site) by multiple 
appellants, BER 2020-08 OC. 

Board Member Simpson moved to assign the case to Agency Legal Services’ attorneys for all 
procedural and substantive matters. Board Member Lehnherr seconded the motion, which passed 
unanimously. 

III.A.3 In the matter of the notice of appeal and request for hearing (by “Conservation Groups”) 
regarding DEQ’s issuance of a final Section 401 Water Quality Certification, #MT4011079 to 
Transcanada Keystone Pipeline LP for the Keystone XL Pipeline Project, BER 2021-01 WQ. 
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III.A.4 In the matter of the Indigenous Environmental Network’s and North Coast Rivers Alliance’s 
appeal of the Montana Department of Environmental Quality’s final determination to issue 
a 401 Water Quality Certification for the Keystone XL Pipeline, DEQ Application No. 
MT4011079, BER 2021-02 WQ. 

Chairman Ruffato moved to assign both Keystone cases to Agency Legal Services’ attorneys for all 
procedural and substantive matters. Board member Simpson seconded the motion, which passed 
unanimously. 

Board Member Lehnherr moved that the Board approve consolidation of the two Keystone 
Pipeline cases if the hearing examiner finds it appropriate. Board member Reiten seconded the 
motion, which passed unanimously. 

V. GENERAL PUBLIC COMMENT 

   No public comment was offered. 

VI. ADJOURNMENT 

   Chairman Ruffatto moved to adjourn. Board member Simpson seconded the motion, which passed 
unanimously. The meeting adjourned at 11:52 a.m. 

 

 

 

Board of Environmental Review February 26, 2021, minutes approved: 

 

 

 

      ____________________________________ 
      STEVEN RUFFATO 
      CHAIRMAN 
      BOARD OF ENVIRONMENTAL REVIEW 
 
      __________________ 
      DATE 
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PROCEDURAL HISTORY 

On April 17, 2015, Copper Ridge Development Corporation and Reflections 

at Copper Ridge, LLC (CR/REF) filed a Notice of Appeal and Request for Hearing 

with the Montana Board of Environmental Review (BER) based on the 

Administrative Compliance and Penalty Orders (AOs) issued by Department of 

Environmental Quality (DEQ).  The AOs alleged four violations: 

(1) Violation of Administrative Rules of Montana (ARM) 
17.30.1105 by conducting construction activities prior to 
submitting an NOI at Reflections at Copper Ridge and Copper 
Ridge subdivisions; 

 
(2) Violation of § 75-5-605(2)(c), MCA by discharging storm water 

associated with construction activity without a discharge permit; 
 
(3) Violation of § 75-5-605(1)(a), MCA, ARM l 7.30.624(2)(f), and 

ARM l 7.30.629(2)(f) by placing waste where it will cause 
pollution; and 

 
(4) Violation of § 75-5-605(1)(b), MCA by violating terms and 

conditions of General Permit No. MTR 100000. 
 
(JSF ¶ 16; AO.) 

A hearings examiner was appointed to the contested case and a Scheduling 

Order was issued on May 26, 2015.  After a short stay and subsequent issuance of 

a second Scheduling Order, CR/REF filed a Motion for Summary Judgment on 

January 25, 2017.  DEQ filed a cross-motion for summary judgment on February 

17, 2017.  After both motions were fully briefed, the prior hearing examiner 
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Andres Haladay, issued an Order granting in part and denying in part both parties’ 

Motions for Summary Judgment on August 1, 2017.   

Sarah Clerget assumed jurisdiction of the case as the hearing examiner on 

September 8, 2017.  On February 22, 2018, she denied CR/REF’s motion to 

reconsider Mr. Haladay’s summary judgment rulings and ruled on the parties’ 

motions in limine.  Thereafter, Hearing Examiner Clerget conducted a three-day 

hearing on February 26-28, 2018.  Based on that hearing, Hearing Examiner 

Clerget issued her Proposed Findings of Fact and Conclusions of Law (FOFCOL) 

to the Board on July 16, 2018.  CR/REF filed an exceptions brief to the Proposed 

FOFCOL and DEQ filed a response.  This matter was fully briefed and before the 

BER at its meeting on December 7, 2018, as was a Motion to Strike from CR/REF 

relating to the exceptions briefing. At the December 7, 2018 meeting, the BER 

denied CR/REF’s Motion to Strike and began oral argument and discussions on the 

issue of whether CR/REF were an owner/operator within the meaning of Mont. 

Code Ann. § 75-5-103(26).  The BER lost its quorum before it could make further 

decisions at the December 7, 2018 meeting, however.  The BER, therefore, 

requested additional briefing from the parties regarding the owner/operator issue 

and set a special meeting for February 8, 2019 to continue oral argument and 

discussions on the case. The parties each submitted additional briefs on the 

owner/operator issue on January 17, 2019.  
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At the February 8, 2019 special meeting, the BER clarified and interpreted 

the definition of “owner or operator” to mean someone “who owns, leases, 

operates, controls, or supervises a point source” (Mont. Code Ann. § 75-5-103(26)) 

“at the time of the discharge, as opposed to at some time in the past. . . .” (2/8/19 

Tr. at 107:8-21, 114:5-115:14, 117:10-15, 119:13-21).  Further, the Board found 

that the record was insufficient “to justify a finding either way” on whether 

CR/REF was an owner/operator at the time of the violations, and so the Board 

decided to: 

…vacate the proposed findings of fact, conclusions of law, and order that 
Hearing Examiner Clerget entered, and also part and parcel of that would be 
vacating Hearing Examiner Haladay’s summary judgment order. And the 
grounds that I would propose the Board rely on in vacating those documents 
would be that we disagree with the Hearing Examiners’ -- plural -- 
conclusion of law, that based on those factual considerations that Hearing 
Examiner Haladay mentioned, Copper Ridge and Reflections ought to be 
deemed to be the owner/operator of this project for purposes of the storm 
water discharges that are at issue in these notices of violation…. And that we 
then remand the matter to Hearing Examiner Clerget for further proceedings, 
consistent with what we think the proper interpretation of that statute is, to-
wit, which is that the statutory definition of owner/operator speaks to the 
person who owns, operates, or supervises the project at the time that the 
offending storm water discharges take place.  

 
(2/8/19 Tr. at 112:5-113:22, 117:10-15, 119:13-21.) The Board left it to the 

discretion of Hearing Examiner Clerget “to decide the scope of the proceedings on 

remand…as to whether the record needs to be reopened or not….” (2/8/19 Tr. at 

115:15-117:15, 119:13-21.) Finally, the Board passed a motion: 
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that on remand, the Board direct the Hearing Examiner to place on the 
Department the burden of persuasion with respect to those matters that are 
essential for them to prove in order to establish the violations that they claim 
under the appropriate legal standard that we previously adopted.  

 
(2/8/19 Tr. at 131:2-12, 143:12-18.) The Board summarized the practical effect of 

all these holdings as follows: 

I think on remand, Sarah will determine whether the developer was an owner 
or operator.  If Sarah decides not, then all of the rest of that stuff doesn’t 
matter, because under the statute they didn’t need to get a permit. If Sarah 
decides that they were an owner or operator, we haven’t disturbed all of her 
findings and conclusions with respect to those other issues.  Whether 
Violations 2, 3, and 4 actually occurred or not will come back in front of us 
with the owner or operator issue for our consideration later. 
 

(2/8/19 Tr. at 137:10-21; see also 107:8-21.)  

On remand, Hearing Examiner Clerget reviewed the available record, 

consulted with the parties, issued Orders holding that the record would be re-

opened with respect to the owner/operator issue, and set a schedule for various 

procedural deadlines.  Pursuant to the schedule, the parties exchanged 

supplemental discovery on April 12, 2019 and their proposed hearing exhibits on 

May 20, 2019.  On May 2, 2019, CR/REF filed a Motion in Limine and, then, a 

second Motion in Limine on May 8, 2019.  The Motions in Limine were fully 

briefed and Hearing Examiner Clerget allowed oral argument on them at the final 

pretrial conference on May 23, 2019. The parties jointly filed a Motion to Vacate 

the hearing and for additional discovery (in the event that the Motions in Limine 
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were denied). Hearing Examiner Clerget issued an Order granting in part 

CR/REF’s Motions in Limine on June 4, 2019.   

Of particular note, Hearing Examiner Clerget’s order precluded the 

introduction of four photographs.  Hearing Examiner Clerget noted that “this entire 

proceeding is bounded by” the statute, DEQ’s notice to Copper Ridge and 

Reflections, DEQ’s discovery responses, deposition testimony, prior testimony, 

and the Proposed Findings of Fact and Conclusions of Law that were not disturbed 

by the Board. 6/4/2019 Order on MIL, p.5. 

Additionally, the principles of equity and estoppel prevent DEQ from 
now – six years later, and after discovery, summary judgment briefing 
and decision, a hearing before the hearing examiner, proposed 
FOFCOLs and responses, a FOFCOL and exceptions briefing, oral 
argument before the BER, supplemental briefing on the 
owner/operator issue, and more argument before the BER – presenting 
an entirely new theory with entirely new evidence (which it 
apparently should have brought six years ago). DEQ is bound by its 
prior decision, actions and inactions. 
 

Id.  Hearing Examiner Clerget granted, in part, the motions in limine and ordered 

the following: 

a) … DEQ will be bound by its prior testimony, including but not limited to 
its written discovery responses and Rule 30(b)(6) deposition responses. 
 

b) DEQ will NOT be permitted to enter evidence concerning lots or 
construction activity … unless DEQ can show where it gave notice to 
CR/REF that such construction activity was at issue… 

 
c) DEQ will NOT be permitted to use or enter any photographs that are not 

either publicly available or attached to the September 23, 2013 Violation 
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Letter (Feb. 2018 Hearing Ex. 2), including but not limited to photos 1, 3, 
4, and 5 attached to DEQ’s Amended Supplemental Discovery 
Disclosure dated May 1… 

 
d) DEQ will NOT be permitted to use or enter documents, including maps, 

based upon, derived from, or created with information from the 
photographs excluded by (c), above. 

 
Id., p.7. 

Hearing Examiner Clerget, then, proceeded to hold a one-day evidentiary 

hearing on June 13, 2019, for the specific purpose of allowing the parties an 

opportunity to supplement the record with respect to the owner/operator issue.  

DEQ was represented by Kirsten Bowers and Ed Hayes, presented the testimony of 

Dan Freeland and Susan Bawden, and entered eleven exhibits. CR/REF was 

represented by Victoria Marquis, presented the testimony of Brian K. Anderson 

and Landy Leep, and entered twenty-five exhibits.  

Hearing Examiner Clerget issued her Proposed Findings of Fact & 

Conclusions of Law to the BER on the Issue of Owner/Operator on July 8, 2019.  

Therein, she found that DEQ had failed to meet its burden of proof necessary to 

establish the violations set forth in its notice letters of September 23, 2013 and the 

AOs dated March 27, 2015. 

This matter, then, came before the BER on August 9, 2019.  During that 

hearing, DEQ argued that Hearing Examiner Clerget erred by excluding the four 

photos that were subject to her June 4, 2019 Order on Motion in Limine.  Relying 
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on these photos, DEQ argued that they constituted evidence to support their 

allegations of violations in the Reflections subdivision.   

After hearing the arguments of the parties, the BER concluded that Hearing 

Examiner Clerget: 

abused her discretion with regard to the four photographs excluded by 
the motion in limine, and that the matter be remanded back to the 
Hearing Examiner to take additional evidence regarding the 
photographs from DEQ and Copper Ridge and Reflections to include 
maps created from the photographs, and maps of the areas covered by 
the permits.    
  

8/9/19 Bd. Tr. 222:8-15. 

 After the second remand, Hearing Examiner Clerget issued a scheduling 

order and discovery proceeded between the parties.  CR/REF moved to separate 

the cases, which DEQ opposed.  Hearing Examiner Clerget denied that motion.  

After the motion to separate was denied, the parties filed additional motions and 

briefs, three of which are pending as of the date of this FOFCOL.   

This matter was then transferred to the undersigned on January 12, 2021.  

After reviewing the extensive docket, including the lengthy procedural history of 

this case, the undersigned submits the following proposed Second FOFCOL on the 

issue of whether CR/REF was an owner/operator, within the meaning of Mont. 

Code Ann. § 75-5-103(26), such that they ‘owned, leased, operated, controlled, or 

supervised a point source’ of ‘storm water discharges associated with construction 
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activity’ (per ARM 17.30.1102), requiring or violating permit coverage pursuant to 

ARM 17.30.1115, 17.30.1105, and Mont. Code Ann. § 75-5-605, at the time of the 

alleged violations in the AOs.  Scheduling Order, p. 4 (February 19, 2019) 

(emphasis added).1  This FOFCOL incorporates direction from the BER to 

consider the four previously excluded photographs, and determine whether they 

serve to fulfill DEQ’s burden to establish, by a preponderance of the evidence, that 

CR/REF was an owner/operator who was, thereby, subject to the violations 

asserted by DEQ.   

FINDINGS OF FACT 

A. Background  

1. *CR/REF are two subdivisions located in the City of Billings, 

Yellowstone County, Montana.  Joint Stipulated Facts (JSF) ¶ 1. 

2. A map of the CR/REF subdivisions, including the filings (a/k/a 

 
1   To the extent possible, the undersigned has written this proposed FOFCOL such 
that, if adopted, it could stand independently as the Final Board Order. Therefore, 
some facts found in the undersigned’s original FOFCOL are repeated herein, but 
are marked with an asterisk (*) for easy identification. To the extent that the Board 
chooses to adopt this as its Final Board Order, therefore, no additional 
incorporation by reference should be necessary. If, however, the Board rejects this 
proposed FOFCOL, then the Board may need to return to the findings and 
conclusions in the Order on Summary Judgment, the original FOFCOL, the 
parties’ original exceptions and supplemental owner/operator briefing, and the 
transcript of the Board’s prior proceedings.  
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phases) of the different subdivisions appears at Ex. 47.  

3. Copper Ridge indicated the pre-construction condition of the 

subdivision to be short pasture/grassland; at 90 % density in its Storm Water 

Pollution Prevention Plan (SWPPP) submitted with the Notice of Intent (NOI) to 

obtain General Permit coverage.  (6/13/19 Tr. 32:24-33:5; Ex. 4, DEQ 000062.) 

4. Reflections indicated the preconstruction condition of the subdivision 

to be short pasture/grassland at 90% density in its SWPPP.  (Ex. 6, DEQ 000094; 

6/13/19 Tr. 216:22-217:2.) 

5. A bullet-pointed timeline, excerpted from and based on the findings of 

fact contained herein, is attached as Exhibit A.  

6. *The City of Billings (City) is the owner and operator of a municipal 

separate storm sewer system (MS4).  The City is authorized to discharge storm 

water to state waters under the MPDES General Permit for Storm Water Discharge 

Associated with Small Municipal Separate Storm Sewer Systems (General Permit 

No. MTR040000).  The City’s MS4 conveys storm water to state surface water 

through  publicly owned storm water conveyance and drainage systems.  The 

City’s MS4 ultimately discharges storm water to the Yellowstone River, a state 

water.  JSF ¶ 2. 

7. *DEQ issues the MPDES General Permit for Storm Water Discharges 

Associated with Construction Activity (General Permit No. MTR100000).  Unless 
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administratively extended, General Permit No. MTR 100000 is issued for five-year 

periods.  Relevant to this matter, General Permit No. MTR100000 was effective 

January 1, 2013, through December 31, 2017.  JSF ¶ 3. 

8. Storm water from CR/REF subdivisions discharges to state surface 

waters, including Cove Ditch and the Yellowstone River, through overland flow 

and through the City’s MS4.  (2/26/18 Tr. 66:20; 148:11; Ex. 2, DEQ000038.) 

9. The north end of the subdivision is upgradient from Cove Ditch and 

the southern portions of the subdivision, which were impacted by sediment.  

(6/13/19 Tr. 27:4, 28:11-13.) 

10. *On March 26, 2013, the City contacted DEQ to request assistance in 

addressing noncompliance with storm water requirements at CR/REF.  DEQ 

informed the City that construction activities at CR/REF were not covered by 

General Permit No. MTR100000.  JSF ¶ 4. 

B. Ownership and Construction Activity September to December 20132 

i. Ownership and Construction Activity Generally 

11. DEQ and CR/REF provided warrantee deeds showing the dates that 

specific lots transferred out of CR/REF’s ownership. (Exs. 39, 42, JJ-NN, OOO-

RRR.) 

 
2 As explained further below and in the original FOFCOL, and as found as a Conclusion of Law herein, the relevant 
time period for the alleged violations were September to December 2013, and October 21, 2014.  
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12. DEQ also made a visual representation using an aerial photograph of 

some of the lots CR/REF owned between September and December 2013. (Exs. 

33, 34.)  

13. DEQ did not retrieve ownership records and overlay them on aerial 

photos of the subdivisions until after the February 2019 remand from the Board.  

(6/13/19 Tr. 113:10-15; 146:3-6.) 

14. The lots about which DEQ provided ownership information, from 

September to December 2013, were generally located in the northern part of the 

CR/REF subdivisions as follows:  

a. One lot (Lot 7B) located in the first filing of Reflections (Ex. 39 at1; 
Ex. 34; Ex. 47 at 3.  
 

b. Seven lots (including Lot 15) along Western Bluffs Blvd. located in 
the second filing of Reflections (Exs. 34, 47 at 3); 
 

c. Twenty-one lots along Western Bluffs Blvd. and Reflections Circle, 
located in the third filing of Reflections (Exs. 34, 47 at 3); 
 

d. Three lots located on Amelia Circle in the second filing of Copper 
Ridge. (Exs. 33, 47 at 1); 

 
e. Four located along Lucky Penny Circle and Lucky Penny Lane, in the 

third filing of Copper Ridge (Exs. 33, 47 at 1);  
 

f. Eleven lots located along Lucky Penny lane, in the fourth filing of 
Copper Ridge (Exs. 33, 47 at 1);  

 
 

15. With the exception of one lot, DEQ did not provide ownership 
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information (or visual representations of ownership) regarding the southern 

portions of the CR/REF subdivisions, such as property located along Golden Acres 

Drive, or any properties located in the first filing of Copper Ridge. (Exs. 16, 23, 

33, 34, 39, 42, 47.)  

16. DEQ’s evidence of construction activity between September and 

December of 2013 consisted of: 

a. The testimony of DEQ Inspector, Dan Freeland, who inspected the 
CR/REF subdivisions on September 9, 2013 (6/13/19 Tr. 34:15-22) 
and took photographs (Ex. 16) and field notes (Ex. 15); 
 

b. Two publicly-available aerial photographs: one from Google Earth, 
possibly taken on October 25, 2013 (Ex. 26), and one from the United 
States Department of Agriculture taken June 15, 2013 (Ex. 23). 
(6/13/19 Tr. 103:6-104:5; 124:21-125:20). 

 
17. Landy Leep, Vice President and Manager at CR/REF confirmed that 

the land ownership information provided by DEQ (listed above) for the first, 

second and third filings of Reflections and the second, third, and fourth filings of 

Copper Ridge were accurate for September to December 2013. (6/13/19 Tr. 

217:18-23, 222:12-17).  

18.  Mr. Leep gave the following additional testimony regarding 

CR/REF’s ownership and construction activity from September to December 2013: 

a. CR/REF owned one lot on Western Bluffs Blvd, did not own any lots 
located along Golden Acres Drive, and did not conduct any 
construction activity within the first filing of Reflections after July 9, 
2008. (6/13/19 Tr. 166:612, 167:8-23, 169:11-170:16, 170:16-12, 
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207:9-12; Ex. III). 
 

b. CR/REF did not conduct any construction activity at all in the second 
filing of the Reflections, including Lot 15 and lots located on 
Western Bluffs Boulevard and Reflections Circle, as the last 
construction activity was completed on June 14, 2013. (6/13/19 Tr. 
166:6-12, 173:12-19, 176:7-8; 179:18-22; Exs. 34, 47, WW, XX, JJJ, 
NNN).  The final plats for the second filing of the Reflections 
subdivision were executed in 2012, conveying the roads, rights-of-
way and parkland to the City of Billings.  (Ex. 40, p. 6.) 
 

c. CR/REF did not conduct any construction activity at all in the third 
filing of Reflections including lots located on Western Bluffs 
Boulevard, as the last construction activity was completed on July 30, 
2013. (6/13/19 Tr. 189:19-193:11; Exs. 34, 47 at 3, C, AAA, BBB, 
KKK, MMM, 40).  The final plat for the third filing of the 
Reflections subdivision was signed by Mr. Leep on April 19, 2013, 
conveying the roads, rights-of-way, easements, and parkland to the 
City of Billings.  (6/13/19 Tr. 194:15-22; Ex. 40, p. 8.) 
 

d. CR/REF did not own any lots in the first filing of Copper Ridge 
(6/13/19 Tr. 2014:15-205:9); 
 

e. CR/REF did not conduct any construction activity at all in the second 
filing of Copper Ridge including lots owned on Amelia Circle, as the 
last construction activity completed October 16, 2009. (6/13/19 Tr. 
195:8-196:24, Exs. 33, 47 at 1, 50, A, SS, TT, UU).  By final plat 
dated January 23, 2008, Copper Ridge conveyed the streets, 
parkland, and easements in the second filing of the Copper Ridge 
subdivision to the City of Billings.  (6/13/19 Tr. 196:25-197:10; Ex. 
44.) 
 

f. CR/REF did not conduct any construction activity at all in the third 
filing of Copper Ridge, including lots owned on Lucky Penny Lane 
and Lucky Penny Circle. (6/13/19 Tr. 173:12-19, 181:10-22; Exs. 
WW, XX, JJJ, NNN, 33, 47 at 1).  The final plats for the third and 
fourth filings of the Copper Ridge subdivision were executed in 
2012, conveying the roads, rights-of-way, and parkland to the City of 
Billings.  (6/13/19 Tr. 186:15-187:10; Ex. 44.) 
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g. Did not conduct any construction activity at all in the fourth filing of 
Copper Ridge, including lots owned on Lucky Penny Lane. (6/13/19 
Tr. 173:12-19, 181:10-22; Exs. 33, 47 at 1, WW, XX, JJJ, NNN). 
The final plats for the third and fourth filings of the Copper Ridge 
subdivision were executed in 2012, conveying the roads, rights-of-
way, and parkland to the City of Billings.  (6/13/19 Tr. 186:15-
187:10; Ex. 44.) 

 
19. CR/REF provided correspondence with its contractors confirming the 

dates of substantial completion on their contracts, which ranged from July of 2008 

to July 30, 2013 (i.e. all prior to September of 2013). (6/13/19 Tr. 166:6-176:8, 

189:19-196:24; Exs. UU, AAA). 

20. The contracted work corresponded to several MPDES permits issued 

by DEQ for the work described in the contracts. (Exs. 50, 51, A, B, C, WW, BBB). 

21. CR/REF also provided corresponding Notices of Termination (NOT) 

from DEQ on the MPDES permits for the contracted work. (Exs. VV, ZZ, SS,  ) 

22. The third filing of the Reflections subdivision, including the area in 

the “far north” of the Reflections subdivision, that Mr. Freeland allegedly visited 

during his September 9, 2013 inspection, was previously included in permit 

MTR104993, held by CMG Construction.  (6/13/19 Tr. 42:21, 67:20-68:5; Exs. C, 

BBB.)  

23. Permit MTR104993 was initiated by CMG Construction with a NOI 

dated April 18, 2013 and confirmed by DEQ on April 22, 2013.  (Ex. C.) 
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24. The permit boundary area for Permit MTR104993 extended to include 

the entirety of the individual lots around Reflections Circle and a portion of 

Western Bluffs Boulevard.  (6/13/19 Tr. 69:9-12; Ex. BBB.) 

25. The BMPs for MTR104993 extended the entire width of the 

subdivision on the downgradient side.  (6/13/19 Tr. 69:20-70:3; Ex. BBB.) 

26. A NOT, certifying that the permitted area, including the third filing of 

the Reflections subdivision had reached final stabilization, was submitted by CMG 

Construction on February 19, 2014.  (6/13/19 Tr. 70:4-71:3; Ex. ZZ.) 

27. By letter dated March 24, 2014, DEQ confirmed that the MTR104993 

permit area had “achieved ‘Final Stabilization’ as defined in the General Permit” 

and confirmed termination of permit MTR104993.  (6/13/19 Tr. 71:4-23; Ex. 

AAA.) 

28. Properties noted in DEQ’s December 9, 2014 Violation Letter (Ex. 8) 

in the third Filing of the Reflection subdivision, including lots along Reflections 

Circle, remained covered by the CMG permit MTR104993 during September 23, 

2013 through December 23, 2013.  (Exs. C, BBB.) 

29. The Amelia Circle area in the second filing of the Copper Ridge 

subdivision noted during the September 9, 2013 inspection was previously 

included in permit MTR102807, held by JTL Group Inc.  (6/13/19 Tr. 62:14-25; 

Ex. 50, p. 13.)  
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30. Permit MTR102807 was initiated by JTL Group Inc. by a NOI signed 

on October 26, 2007.  (Ex. A.) 

31. A NOT, certifying that the permitted area, including the Amelia Circle 

area noted during the September 9, 2013 inspection, had reached final stabilization, 

was submitted by JTL Group and Knife River.  DEQ received the NOT on October 

16, 2009.  (6/13/19 Tr. 63:3-64:9; Ex. SS.) 

32. A letter from Knife River, received by DEQ on October 16, 2009, 

stated that the MTR102807 permit area, including the Amelia Circle area noted 

during the September 9, 2013 inspection, had “achieved the required 70% 

stabilization.”  (6/13/19 Tr. 64:10-65:18; Ex. TT.) 

33. By letter dated October 19, 2009, DEQ confirmed that the 

MTR102807 permit area had “achieved ‘Final Stabilization’ as defined in the 

General Permit” and confirmed termination of permit MTR102807.  (6/13/19 Tr. 

65:19-67:9; Ex. UU.) 

34. There was no reason for Copper Ridge or its contractors to do any 

construction in the second filing of the Copper Ridge subdivision after permit 

MTR102807 was terminated on October 16, 2009.  (6/13/19 Tr. 196:5-12; Ex. SS.) 

35. Copper Ridge did not contract for any construction activity after 

permit MTR102807 was terminated on October 16, 2009.  (6/13/19 Tr. 196:13-15; 

Ex. SS.) 
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36. Neither side provided evidence of ownership or construction activity 

for filings after Reflections’ third filing or Copper Ridge’s fourth filing.  

37. Mr. Leep testified that CR/REF can only conduct construction activity 

through its contractors, so once contracted work is complete, he is confident that 

there was no construction activity: 

“There would be nothing else to do. Once the contractors are done - we 
don’t own tractors, we don’t own tools - they take their equipment away. We 
have no way of doing additional work and there’s no work to do, we’re 
done. The streets are in; curbs are done, waterlines, sewer lines; the park is 
in, in this case. There is nothing else for us to construct.” 

 
(6/13/19 Tr. 170:6-16, see also 179:4-15, 180:16:1-21.)  
 

38. Neither Copper Ridge nor Reflections were issued any homebuilding 

permits by the City in 2013 or 2014.  (6/13/19 Tr. 97:10 -21.) 

39. Neither Copper Ridge nor Reflections built homes in either 

subdivision.  (2/27/18 Tr. 59:22-60:7, 61:4-7, 66:17-20.)   

40. Mr. Leep further testified that he was confident there were no 

stockpiles of materials left on any of the lots CR/REF owned after the contracted 

construction activity was complete because it would not be in CR/REF’s best 

interest to do so: 

Q. Mr. Leep, as the developer, would you allow a stockpile of material to 
remain on your property after this final inspection? 
A. No. At the time the subdivision -- there's a walk-through. There really is -
- we don’t allow home building before the final walk-through. There is no 
other construction activity other than what we’ve directed and that we 
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supervise. And at that point at the walk-through, all the lots are graded 
appropriately, seeded for final stabilization, water and sewer is shown, the 
property’s been shown, and all of the aprons; very clean, looking good. 
Q. Why wouldn’t you allow a stockpile to remain after the final inspection? 
A. Well, my main job is to sell the lots, so the looks of the subdivision – I’ve 
got my “for sale” signs out there. It’s got to look crisp and clean, and a 
leftover stockpile would not be allowed. 
… 
During our walk-throughs, we have to keep everything looking clean and 
professional, no leftover materials. That includes sewer pipes, water pipes, 
fire hydrants. Everything is cleaned up. 

 
(6/13/19 Tr. 182:6-23, 191:8-17.) 
 

41. DEQ has not alleged any permit violations on any of the previously 

terminated permits for the CR/REF contractors in the subdivisions. (Ex. 9 p. 10-16 

(March 27, 2015); Ex. 10 p. 10-16 (March 27, 2015)- AOs by date and page.) 

42. Mr. Freeland didn’t see any issues with “the previously permitted 

areas.”  (6/13/19 Tr. 54:14-18; see also 34:9-14.) 

ii. Freeland’s Testimony and Photographs 

43. Mr. Freeland testified generally that: “[t]here was active construction 

occurring throughout the facility site, construction activities including clearing, 

excavation, stockpiling, grading, and construction of single-family homes 

occurring….” (6/13/19 Tr. 18:7-10; Ex. 2).  Mr. Freeland did not document 

(through photographs or notes) any specifics to support this general claim (in his 

subsequent letter on Sept. 23, 2013) that “clearing, excavation, stockpiling, [or] 

grading” was occurring throughout the cite. (6/13/19 Tr. 20:16-23; Ex. 2). 
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44. At the north end of the subdivision, Mr. Freeland observed bare 

ground, where grading appeared to have occurred and the lots were cleared of all 

vegetation.  (6/13/19 Tr. 29:15-19.)  Mr. Freeland could not confirm, however, that 

the lots he saw were owned by CR/REF, or when, how, why, or by whom they 

may have been cleared.  (6/13/19 Tr. 29:4-19.) 

45. Mr. Freeland, observed the City of Billings cleaning up sediment on 

Amelia Circle, and observed sediment and trash in storm drain inlets originating 

from Copper Ridge subdivision.  (6/13/19 Tr. 31:2-8.) 

46. Mr. Freeland did not observe active construction on the vacant lots in 

the subdivision and did not see equipment actively clearing the vacant lots.  

(6/13/19 Tr. 38:16-22.)  Mr. Freeland could not recall seeing construction 

equipment on the vacant lots.  (6/13/19 Tr. 38:23-39:1) (“There was some 

excavating, but I don’t remember – I think they were on – I don’t remember, I 

don’t remember”).   

47. Mr. Freeland could not provide details about any specific construction 

activity or where it may have been occurring. (See, e.g. 6/13/19 Tr. 19:3-6; 19:15-

24.) For example, Mr. Freeland testified: 

“Q. Thank you. Mr. Hayes asked you about the scope of the allegation, and 
you answered, I believe, consistent with your previous testimony that there 
were a whole range of homes under construction. And you’ve already said 
today that the streets in that area were already paved when you were there, 
correct? 
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A. Yes. 
Q. You also testified that there were lots with nothing on them; is that 
correct? 
A. Correct. 
Q. What construction activity did you see on those lots? 
A. That would be the clearing, the lack of vegetation. 
Q. So did you see a piece of equipment actively clearing the lots? 
A. No, they’re -- not that I recall. But they had been -- they were devoid of 
vegetation, so something happened, I guess. 
Q. Do you know what that “something” was? 
A. Uh-uh [negative]. 
Q. Did you see equipment on those lots? 
A. There was some excavating, but I don’t remember -- I think they were on 
-- I don’t remember, I don’t remember. 
Q. When you say “excavating,” do you mean actively excavating? A piece 
of equipment was moving earth? 
A. Yeah. It seemed like there was -- I know there was a lot of activity to the 
east, which was a different subdivision, but I -- there was other activity off 
to this subdivision, like digging a trench -- (gesturing.) 
Q. Do you know where that was? 
A. Not exactly. If these lots -- it could have been, but it’s so long ago. 
Q. Can you point to any photograph that was attached to Exhibit 2 that 
documented any of that excavating or trench digging that you’re referring 
to? 
A. No. I focused this on the discharge and the waste in the street. That’s 
where I was focused. 

 
(6/13/19 Tr. 38:2-39:17.) 

 
48. Mr. Freeland testified about the route that he took through the 

subdivisions and where he took his photographs during his September 9, 2013 

inspection, which formed the basis of the alleged violations. (6/13/19 Tr. 27:19-

29:11, Ex. 16, Ex. 2.)  
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49. Mr. Freeland started at Golden Acres Drive, walking down to Cove 

Ditch, then returned to his vehicle and drove west onto Western Boulevard, to the 

north end of the subdivision, then west on Amelia Circle, then south through East 

Copper Ridge Loop, and then out the subdivision entrance.  (6/13/19 Tr. 27:19-

28:25.) 

50. The general locations of the photographs that Mr. Freeland took are 

indicated on the map in Ex. 16 at 1. 

51. All these photographs, and the path that Mr. Freeland described, are in 

the Southern portion, in the first and second filings of both subdivisions. (6/13/19 

Tr. 27:19-29:11, Exs. 16, 47.)  

52. Almost all of Mr. Freeland’s photographs were on or around Golden 

Acres Drive, which is the most southerly road in the Reflections subdivision, first 

filing. (Ex. 16.) 

53. Mr. Freeland testified that he took photographs in the location of lots 

11, 12, and 13, Block 1, Reflections at Copper Ridge, third filing, during the 

September 9, 2013 inspection.  (6/13/19 Tr. 88:19-20; Exs. 2, 16, and 47.) 

54. Photograph 14 is the most northerly photograph (taken alone and far 

away from all the other photographs) and it depicts lots on Amelia circle which 

DEQ does not allege CR/REF owned. (Ex. 16.)  
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55. Mr. Freeland did not take any photographs or field notes regarding 

any of the lots for which DEQ provided ownership information in Ex. 33, which 

included a total of eighteen lots located along Lucky Penny lane and Amelia 

Circle, in the third and fourth filings of the Copper Ridge subdivision (Exs. 16, 15, 

33, 42, 47 at 1.)  

56. The only specific evidence of construction activity for lots owned by 

CR/REF along Lucky Penny lane and Amelia Circle, in the third and fourth filings 

of the Copper Ridge subdivision, were the two aerial photographs, one from 

Google Earth (Ex. 26) and one from the U.S. Department of Agriculture (Ex. 23).  

iii. Aerial Photographs and Vegetative Cover 

57. Exhibit 23 is an aerial photograph of the CR/REF subdivisions taken 

by the USDA Farm Services Agency on June 15, 2013.  (6/13/19 Tr. 80:4-112:10-

15; Ex. 23.) 

58. Exhibit 33 is a map layer prepared by DEQ Enforcement Specialist, 

Susan Bawden, using ArcMap over the USDA base aerial photograph in Exhibit 

23.  Exhibit 33 shows lots owned by Copper Ridge as of the date of the initial 

violation letter on September 23, 2013.  (6/13/19 Tr. 112:16-114:21; Ex. 33.) 

59. Exhibit 34 is a map layer prepared by Ms. Bawden, using ArcMap 

over the USDA base aerial photograph in Exhibit 23.  Exhibit 34 shows lots owned 
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by Reflections as of the date of the initial violation letter on September 23, 2013.  

(6/13/19 Tr. 122:7-19; Ex. 34.) 

60. Exhibit 26 is a Google Earth aerial image of CR/REF subdivisions 

allegedly (according to Ex. 26) acquired by Google Earth on October 25, 2013.  

(6/13/19 Tr. 124:22-25; Ex. 26.) 

61. Ms. Bawden testified that she had looked at the Google Maps aerial 

photograph (Ex. 26) before assessing penalties in this case in 2013 (2/27/18 Tr. 

27:17-28:3), but DEQ did not obtain the USDA photograph (Ex. 23) until after the 

Board remanded the case, so it did not form part of DEQ’s original assessment of 

violations (6/13/19 Tr. 146:3-148:25). 

62. Prior to the February 2019 remand from the Board, DEQ had relied 

upon other aerial photos to try to prove the allegations in this enforcement action.  

Those other aerial photos, previously used by DEQ, do not depict the same area 

and they look different than Exhibit 23.  (6/13/19 Tr. 146:3-151:21.) 

63. At most, both aerial photographs show, through some lighter coloring, 

that there was limited vegetative cover on some lots owned by CR/REF in June 

and October of 2013. (Exs. 23, 26; 6/13/19 Tr. 131:7- 132:10). 

64. The aerial photographs, on their own, do not show by a preponderance 

of the evidence that there was construction activity occurring on any lots owned by 

CR/REF.  
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65. CR/REF successfully challenged the accuracy of both of the aerial 

photographs, through cross examination (6/13/19 Tr. 140:13-148:25) and with the 

testimony of Mr. Leep, who testified that the photographs: 1) were not accurate to 

his memory and experience in the subdivisions from September to December 2013 

(6/13/19 Tr. 164:17-166:3, 234:23-235:17); 2) were internally inconsistent 

(6/13/19 Tr. 235:1-17); and 3) were lacking in detail (6/13/19 Tr. 218:6-13).  

66. Mr. Leep further testified that any ground appearing in the aerial 

photographs that was cleared, graded, or otherwise disturbed by his contractors—

through other permitted activity (e.g. road and utility instillation)—was seeded and 

achieved the necessary 70% vegetative cover such that DEQ terminated the 

permits (and never alleged any violation of those permits). (6/13/19 Tr. 218:14-25) 

(cite exhibits for permits, NOTs, SWPPS).  

67. CR/REF provided evidence, through testimony and cross 

examination, that the green areas of the aerial photographs are private lawns or 

Billings city park land, which are watered regularly, as opposed to vacant lots, 

which do not receive regular watering. (6/13/19 Tr. 165:20-166:3.)  

68. Mr. Freeland confirmed there is no requirement, once DEQ terminates 

a permit, for a permittee to maintain or revegetate areas where seeding and 

vegetation have died (for example, due to lack of regular watering over a period of 

months or years, since a permit was terminated). (6/13/19 Tr. 53:9-54:18.)   
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iv.  Lot 15 

69. The only photograph that Mr. Freeland took during his September 9, 

2013 inspection that arguably shows a portion of a lot owned by CR/REF was 

photograph 13 (Ex. 16 at 15).  

70. Mr. Freeland testified that when he took photograph 13, he was 

“standing to the north of Lot 15 toward the bottom, and I would have been looking 

toward a southerly… looking south across the street at 15.” (6/13/19 Tr. 25:18-21, 

see also 25:22-26:20, 241:4-9.)  

71. CR/REF provided contrary testimony from Mr. Leep, however, that 

Lot 15 was not shown in photograph 13, and the location of the photograph was 

mislabeled on Ex. 16 (the map showing where Mr. Freeland’s photographs were 

taken). (6/13/19 Tr. 160:18-161:12, 166:4-9; Ex. 16 at 1, 15.) 

72. Mr. Freeland was not able to ascribe a street address to the location of 

photograph 13, but gave a GPS location, which he subsequently verified using the 

metadata on the photograph from his iPhone. (Ex. 15, 16 at 15; 6/13/19 Tr. 40:1-5, 

42:7-13, 55:3-58:7, 238:1-9, 242:2-244:21.)  

73. In 2015, during discovery, DEQ designated the addresses pictured in 

photograph 13 as 3028, 3030, and 3032 Western Bluffs Blvd. (6/13/19 Tr. 55:18-

58:6; Ex. 16 at 15.) 

 

0046



SECOND PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW ON OWNER/OPERATOR ISSUE 
PAGE 29 

74. DEQ did not present any evidence that CR/REF owned property at 

3028, 3030, or 3032 Western Bluffs during the relevant time period between 

September 23, 2013 and December 23, 2013. 

75. The property at 3028 Western Bluffs was conveyed from Reflections 

to a third party on March 29, 2013.  (Ex. PPP.) 

76. The property at 3030 Western Bluffs was conveyed from Reflections 

to a third party on July 9, 2013.  (Ex. JJ.) 

77. The property at 3032 Western Bluffs was conveyed from Reflections 

to a third party on May 21, 2013.  (Ex. QQQ.) 

78. The street address of Lot 15 is 3036 Western Bluffs Blvd. (6/13/19 Tr. 

161:10-12.). 

79. Lot 15, Block 3, of Reflections at Copper Ridge subdivision, second 

filing was owned by Reflections at the time of the September 9, 2013 inspection, 

and the September 23, 2013 and the November 8, 2013 Violation Letters.  Lot 15, 

Block 3, of Reflections at Copper Ridge subdivision, second filing was owned by 

Reflections until conveyed by warranty deed on June 12, 2014.  (Ex. 39 at 11.) 

80. Mr. Freeland testified that he believed the photograph showed that 

there was “disturbed ground with no vegetative cover, there’s stockpiling of 

material on the lot near the curb line, and then of course the track-out…” (6/13/19 
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Tr. 21:3-15, 26:13-16; see also 2/26/18 Tr. 76:14-19, 178:20-21; Ex. 16 at 15.) 

81. Mr. Freeland also stated that he did not know where the property lines 

were; they were not marked; and the photograph does not show the homes that 

were being built on either side of Lot 15. (6/13/19 Tr. 238:17-239:10; Ex. 16 at 

15.) 

82. Mr. Freeland did not see an excavator or a bulldozer or any heavy 

equipment in that area and there was no equipment operating there.  (6/13/19 Tr. 

59:5-9; 18-20.) 

83. It is unclear from the photograph and from Mr. Freeland’s testimony 

whether there was any stockpiled material on Lot 15 or if there were, who placed it 

and when. (6/13/19 Tr. 94:2-8; Ex. 16 at 15.) 

84. The portion of the lot shown in photograph 13, which may be Lot 15, 

is lacking in vegetative cover. (Ex. 16 at 15.) 

85. Mr. Leep affirmatively testified that there was no construction activity 

occurring on Lot 15 from September to December 2013. (6/13/19 Tr. 166:10-12.) 

86. CR/REF also provided evidence that the only construction activity 

conducted on Lot 15 was pursuant to Permit No. MTR 104590, and under contract 

with H.L. Ostermiller, for work was completed in 2012. (6/13/19 Tr. 49:2-19, 

51:9-52:1, 55:10-14; Exs. YY, WW.) 
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87. Permit MTR104590 issued to H.L Ostermiller through a NOI dated 

June 15, 2012 provided permit coverage that included each individual lot, in its 

entirety, for the third and fourth filings of the Copper Ridge subdivision and for the 

second phase of the Reflections subdivision.  The permit area includes all of lot 15, 

block 3 in the second phase of the Reflections subdivision – the area that DEQ 

alleges is shown in photograph 13.  (6/13/19 Tr. 51:9-52:1; 55:10-14; Ex. YY.) 

88. DEQ confirmed the termination of Permit MTR104590 on December 

19, 2012, stating “[t]he reason for terminating this permit authorization is because 

the construction project site has achieved ‘Final Stabilization’ as defined in the 

General Permit, and all applicable fees have been paid.”  (6/13/19 Tr. 49:2-19; Ex. 

WW.) 

C. Inspection September 9, 2013 

89. *On September 7, 2013, there was a significant storm event in and 

around Billings, MT.  (Ex. 14.) 

90. *The following day, the Billings Gazette published a story about the 

effects of the storm that included some discussion of the conditions in the CR/REF 

subdivisions during and after the storm.  (Ex. 14; 2/26/18 Tr. 50:25-53:03.) 

91. *Based on the Gazette’s report, DEQ compliance inspector Dan 

Freeland visited CR/REF to conduct an inspection.  (2/26/18 Tr. 50:25-53:03.) 
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92. *Two days after the storm event, on September 9, 2013, Mr. Freeland 

conducted an inspection of the CR/REF subdivisions.  JSF ¶ 6. 

93. *During the September 9, 2013 inspection, Mr. Freeland observed and 

documented sediment tacking on the streets and concrete waste washed on to the 

ground.  (2/26/18 Tr. 54:21-56:4, 73:10-19, 74:1-6, 74:14-20, 74:24-75:8, 173:16-

20; Ex. 15; CR/REF Proposed Findings of Fact (CR) ¶ 16; DEQ ¶ 16.) 

D. Correspondence September to December 2013 

94. CR and REF were first notified of Montana Water Quality Act 

violations at the subdivisions by a Violation Letter, dated September 23, 2013, 

addressed to Copper Ridge Development Corporation.  (6/13/19 Tr. 17:11-12; Ex. 

2.) 

95. *On September 23, 2013, DEQ sent Copper Ridge, through Gary 

Oakland, a letter.  JSF ¶ 7; Ex. 2.  

96. *The letter stated, “The Montana Department of Environmental 

Quality (DEQ) has determined Copper Ridge Development Corporation is in 

violation of the Montana Water Quality Act (WQA) at the Copper Ridge 

Subdivision and Reflections at Copper Ridge Subdivision located in Billings, 

Montana and is notifying Copper Ridge Development Corporation of a formal 

enforcement action.”  (2/26/18 Tr. 65:24–66:8; Ex. 2 at DEQ 000038 – DEQ 

000040; DEQ ¶ 18; CR Resp ¶ 1.) 
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97. DEQ asserted that the “purpose of a violation letter is to identify any 

violations that were observed, to state any corrective actions that could be taken to 

remedy the violations, and identify where in the code or the rules that there was a 

violation that occurred.”  (6/13/19 Tr. 17:19-23.) 

98. DEQ asserted that the factual basis of the alleged violations in this 

case are contained in the “six bullet points” on page 2 of the September 23, 2013 

Violation Letter and that each bullet point sets forth “an independent factual basis 

for a violation.”  (6/13/19 Tr. 17:24-18:23; Ex. 2.) 

99. The first bullet point on page 2 of the September 23, 2013 Violation 

Letter alleges that “[a]ctive construction is occurring throughout the facility site.  

Construction activities include clearing, excavation, stockpiling, grading, and 

construction of single-family homes.”  (Ex. 2, p. 2.) 

100. DEQ “didn’t have photographs specifically for the first bullet point” 

and none of the photographs attached to the September 23, 2013 Violation Letter 

were identified as supporting the allegation in the first bullet.  (6/13/19 Tr. 20:16-

21:2; 31:20-21) (“I didn’t identify photos with the first issue – or first violation 

fact.”). 

101. DEQ presented no testimony addressing violations associated with the 

second, third, fifth and sixth bullets on page 2 of the September 23, 2013 Violation 

Letter. 
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102. DEQ testified that Photo 13 provided evidence of the fourth bullet 

point allegation of “sediment track-out onto impervious surfaces within areas of 

active construction” and as evidence of the sixth bullet point allegation of 

“sediment was built up near storm drains throughout the subdivision.”  (6/13/19 Tr. 

21:3-15; see also 2/26/18 Tr. 1:76:14-19.)  

103. *In a September 27, 2013 letter, CR/REF provided clarification to 

DEQ regarding ownership information and sought to distinguish the violations 

based on the separate subdivisions, Copper Ridge and Reflections.  (Ex. 12; 

2/26/18 Tr. 79:21-80:15, 83:8-83:16; CR ¶ 2; DEQ ¶¶ 20, 22.) 

104. *In an October 8, 2013 letter responding to CR/REF’s September 27, 

2013 correspondence, Mr. Freeland explained that, based on his September 9, 2013 

inspection, DEQ determined that the Copper Ridge Subdivisions were part of a 

greater common plan of development and one violation letter was adequate to 

address the violations at both subdivisions.  (2/26/18 Tr. 80:19-81:24; Ex. O; DEQ 

¶ 21; CR Resp. ¶ 1.)   

105. *CR/REF responded with letter on October 29, 2013 regarding 

ownership and again sought to distinguish the violations based on the separate 

subdivisions.  (Ex. 15; CR ¶ 2; DEQ ¶¶ 20, 22.) 

106. *On November 8, 2013, DEQ issued another letter, which stated that 

violations at the CR were distinguishable from violations at REF.  JSF ¶ 9. 
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107. *Within a timeframe acceptable to DEQ, Copper Ridge and 

Reflections at Copper Ridge each took the corrective action identified in the 

September 23, 2013 and November 8, 2013 letters from DEQ.  JSF ¶ 10.  

E. Permits (under protest) December 23, 2013 

108. *On December 23, 2013, DEQ received NOI and SWPPPs from 

CR/REF (collectively, NOI package).  (Exs. 3-6; JSF ¶ 8; 2/27/18 Tr. 59:9-21, 

60:11-18.) 

109. *On January 8, 2014, DEQ sent confirmation letters to Reflections 

issuing Permit No. MTR105376 authorizing coverage under General Permit No. 

MTR100000 for storm water discharges associated with construction activity at 

Reflections, and to Copper Ridge issuing Permit No. MTR105377 authorizing 

coverage under General Permit No. MTR100000 for storm water discharges 

associated with construction activity at Copper Ridge.  JSF ¶ 11.  

110. *Permit No. MTR105376 and Permit No. MTR105377 were effective 

from the date DEQ received the NOI Package on December 23, 2013. (Ex. 3; Ex. 

4; 2/26/18 Tr. 95:23-96:10.)  

111. Permit No. MTR105376 was issued to “Reflections at Copper Ridge, 

LLC” (Ex. 5 at 1), for a total construction-related disturbance area of “14.9 acres” 

for construction activity involving “construction of new single-family homes and 
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the necessary landscaping to complete the first, second, and third filing of the 

Reflection [sic] at Copper Ridge subdivision.” (Ex. 5 at 3.) 

112. Permit No MTR105377 was issued to “Copper Ridge Subdivision” 

(Ex. 3 at 1) for a total disturbance area of “11.94 acres” (Ex. 3 at 3), for 

construction activity involving “new single-family homes and the necessary 

landscaping to complete the third and fourth filing of Copper Ridge subdivision. A 

material stockpiling area (containing the proposed concrete washout area) in the 

area of the sixth filing as well as five lots in the first filing that have not yet 

achieved final stabilization.” (Ex. 3 at 3.) 

113. CR/REF did not own any lots in the first filing of the Copper Ridge 

subdivision on December 23, 2014, and there is no evidence of what lots they 

owned in the sixth filing of Copper Ridge. (6/13/19 Tr. 204:15-205:9.)  

114. CR/REF does not and has not engaged in any single-family 

homebuilding in the Copper Ridge or Reflections subdivisions. (6/13/19 Tr. 96:8-

97:22.) 

115. CR/REF obtained Permit No. MTR105376 and Permit No. 

MTR105377 under protest, based on their understanding that they had to, for 

activity they did not conduct, and (in the case of the first filing of Copper Ridge at 

least) for land they did not own. (6/13/19 Tr. 204:15-205:9.) 

 

0054



SECOND PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW ON OWNER/OPERATOR ISSUE 
PAGE 37 

F. Inspection October 21, 2014 

116. *On March 7, 2014, Mr. Freeland sent an email to inspection and 

enforcement employees of DEQ stating, “I did not get to a lot of the new 

construction at [CR].  But I did document and photograph a few lots under 

construction and in one case there was a berm around the site and sandbags.  There 

was also a house under construction which had straw bales on the perimeter.  

Appears to be an effort to control runoff from the individual lots I observed.”  (Ex. 

V.) 

117. *On October 21, 2014, DEQ conducted a scheduled inspection of 

CR/REF.  (JSF ¶ 12; 2/26/18 Tr. 100:11-100:20, 105:24-106:3; Ex. 7 at DEQ 

000113; Ex. 8 at DEQ 000125.)  

118. *On December 9, 2014, DEQ sent CR/REF letters that notified 

CR/REF of the alleged MPDES Permit violations observed and documented by 

DEQ Inspectors during the October 21, 2014 inspection and requested corrective 

action to address the violations.  (JSF ¶¶ 13, 14; Ex. 7; Ex. 8.)  

119. *In December 2014, CR/REF requested an extension from DEQ in 

order to respond to DEQ’s December 9, 2014 letter of violation and inspection 

report; DEQ granted the extension by letter dated December 23, 2014.  (Ex. X.) 

120. *On January 8, 2015, the CR/REF subdivisions submitted a letter with 

corrective action and updates to their SWPPP to DEQ.  (Ex. Y.)  
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121. *Within a timeframe acceptable to DEQ, CR/REF each took the 

corrective action identified in the December 9, 2014 letters from DEQ and 

submitted an updated SWPPP to DEQ.  JSF ¶15. 

122. *DEQ acknowledged the responses by CR/REF to the violations at the 

subdivisions noted during the October 21, 2014 inspection and identified in the 

December 9, 2014 letters.  (2/26/18 Tr. 112:7-120:8; Ex. 18; Ex.19; DEQ ¶ 30; CR 

Resp. ¶ 1.) 

123. *CR/REF did not propose “corrective action plans” to address 

violations of the Montana Water Quality Act.  (2/28/18 Tr. 119:11; DEQ ¶ 31, CR 

Resp. ¶ 1.) 

124. *On February 6, 2015, DEQ sent CR an acknowledgment letter 

indicating receipt of CR’s response letter of January 8, 2015.  DEQ indicated that 

there was further compliance assistance needed and outlined three specific areas 

for improvement.  (Ex. 18; 2/26/18 Tr. 65:24 – 66; Ex. 2 at DEQ 000038 – DEQ 

000040.) 

125. *On February 9, 2015, DEQ sent REF an acknowledgment letter 

indicating receipt of REF’s response letter dated January 8, 2015.  DEQ indicated 

that there was further compliance assistance needed, mainly paperwork errors to be 

corrected.  (Ex. 19.) 
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126. *DEQ seeks penalties for the violations noted in the December 9, 

2014 letter.  (Ex. 9; Ex. 10; CR ¶ 11; DEQ ¶ 32. ) 

127. *DEQ seeks penalties for the violations noted in the December 9, 

2014 letter.  (Ex. 9; Ex. 10; CR ¶ 11; DEQ ¶ 32.) 

G. Owner/Operator October 21, 2014 

128. DEQ entered no evidence regarding lots owned by CR/REF in 

October of 2014.  

129. The undersigned asked Mr. Leep about lot addresses specifically 

noted in the December 9, 2014 inspection reports (Ex. 7 at 4-6; Ex. 8 at 5-6), but 

Mr. Leep was unsure of whether CR/REF owned the lots mentioned in October of 

2014. (6/13/19 Tr. 207:23-212:22.) 

130. Mr. Leep testified, that if there were construction activity going on 

during October of 2014, in the filings covered by Permit No. MTR105376 and 

Permit No. MTR105377, it was “highly unlikely” that he owned the lots on which 

the construction activity occurred, because the only active construction in October 

of 2014 in those areas was for homebuilding (which CR/REF does not do). 

(6/13/19 Tr. 209:1-18.)  

H. AOs and Alleged Violations 

131. *DEQ issued AOs on March 27, 2015, identifying four alleged 

violations of the Montana Water Quality Act at CR/REF: 
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(1) Violation of Administrative Rules of Montana (ARM) 
17.30.1105 by conducting construction activities prior to 
submitting an NOI at Reflections at Copper Ridge and Copper 
Ridge subdivisions; 

 
(2) Violation of § 75-5-605(2)(c), MCA by discharging storm water 

associated with construction activity without a discharge permit; 
 
(3) Violation of § 75-5-605(1)(a), MCA, ARM l 7.30.624(2Xf), and 

ARM l 7.30.629(2)(f) by placing waste where it will cause 
pollution; and 

 
(4) Violation of § 75-5-605(1)(b), MCA by violating terms and 

conditions of General Permit No. MTR 100000. 
 
(JSF ¶ 16; AO.) 

132. Reflections was issued an AO on March 27, 2015, initiating formal 

enforcement action.  See Exhibit 9, DEQ 000137.  The AO notified Reflections 

that the DEQ Inspector “documented homes under construction and areas disturbed 

by associated construction activity such as cleared and graded areas, excavations, 

soil stockpiles, concrete washout area, and sediment tracking in streets.”  (Exhibit 

9, DEQ 000144-145.) 

133. Copper Ridge was issued an AO on March 27, 2015, initiating formal 

enforcement action.  See Exhibit 10, DEQ 000167.  The letter notified Copper 

Ridge that the DEQ Inspector “documented homes under construction and areas 

disturbed by associated construction activity such as cleared and graded areas, 
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excavations, soil stockpiles, concrete washout area, and sediment tracking in 

streets.”  (Exhibit 9, DEQ 000174-175.) 

134. *At the hearing, DEQ agreed that the number of days of violation for 

Violation 2 could be adjusted down to 19 days based on the precipitation events 

noted in the most current National Oceanic and Atmospheric Administration 

(NOAA) weather service data.  (Ex. 20; 2/28/18 Tr. 8:8-21, 17:6-10, 33:21-35:2; 

CR ¶ 32; DEQ ¶ 55.) 

135. *The NOAA data shows eight days between September 23, 2013 and 

December 23, 2013 when there were precipitation events greater than 0.25 inches.  

(Ex. 20.) 

136. *Each of the AOs assesses a penalty and has a penalty calculation 

worksheet attached.  (2/26/18 Tr. 215:19-216:5; Ex. 9 at DEQ 000154 – 000155, 

DEQ 000157; Ex. 10 at DEQ 000184 – 000185, DEQ 000187; DEQ ¶ 34; CR Resp. 

¶ 1). 

I. Excluded Photos Offered by DEQ. 

137. Following the BER’s first remand of this matter on the owner/operator 

issue, DEQ disclosed four previously-undisclosed photographs, all of which were 

excluded pursuant to Hearing Examiner Clerget’s order of June 4, 2019.  (Order on 

Motions in Limine and Status Conference, June 4, 2019).   
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138. BER subsequently found that Hearing Examiner Clerget abused her 

discretion by excluding these four photographs.  8/9/19 Bd. Tr., 222:8-15. 

139. Of the excluded photographs presented by DEQ, Photo 1 is identical 

to Photo 13, which has already been admitted in Exhibits 2 and 16.  2/26/18 Hrg. 

Tr., Vol. 1, 54:15-16; 150:12; 8/9/19 Bd. Tr., 156:17-25. 

140. Since Photo 1 was already admitted into evidence, it is part of the 

record and was considered by Hearing Officer Clerget when issuing her FOFCOL 

on the owner/operator issue, and presumably not found to constitute sufficient 

evidence to decide this matter in favor of DEQ. 

141. The other three excluded photographs, Photos 3, 4, and 5, depict areas 

that were, on September 9, 2013 at the time the photographs were taken, within the 

disturbance area of permit MTR104993, specifically near lots 11, 12 and 13 of the 

third filing of the Reflections subdivision.  Ex. BBB (showing slope grading 

marks, indicating a material fill area on lots 10, 11, 12, 30, 31, 32, 33, and 34); 

7/8/2019 Proposed Finding of Fact No. 53; 8/9/2019 Bd. Tr., 65:8–66:23; 209:16-

20. 

142. Permit MTR104993 allowed ground disturbance in “Material fill 

areas” within the third filing of the Reflections Subdivision.  Id. 
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143. Photo 3 of the excluded photographs, also referred to by DEQ as 

Exhibit 240, was taken “facing east. Standing near 3069 Western Bluffs Blvd.” 

(DEQ Disc. C, CR Photo Locations 2013 and Exhibit 240 (September 27, 2019)). 

144. 3069 Western Bluffs Blvd. is lot 12 in the third filing of the 

Reflections Subdivision.  Ex. 47. 

145. Photo 4 of the excluded photographs, also referred to by DEQ as 

Exhibit 241, was taken “facing southeast. In front of 3071 Western Bluffs Blvd.” 

Exhibit D to CR/REF’s May 22, 2020 Motion for Summary Judgment. 

146. 3071 Western Bluffs Blvd. is lot 13 in the third filing of the 

Reflections Subdivision. Ex. 47. 

147. Photo 5 of the excluded photographs, also referred to by DEQ as 

Exhibit 239, was taken “facing south. Standing near 3070 Western Bluffs Blvd.” 

Exhibit D to CR/REF’s May 22, 2020 Motion for Summary Judgment. 

148. 3070 Western Bluffs Blvd. is lot 32 in the third filing of the 

Reflections Subdivision.  Ex. 47. 

149. None of the excluded photographs depict areas within the Copper 

Ridge Subdivision.  6/13/2019 Hrg. Tr., 27-28. 
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DISCUSSION 

A. Relevance on Remand 

When the BER remanded this case on the owner/operator issue, it was clear 

that if CR/REF were found to be owner/operators, then the findings and 

conclusions in the Order on Summary Judgment and the FOFCOL would be 

undisturbed (i.e. before the BER for consideration). (2/8/19 Tr. at 137:10-21.) 

Therefore, the findings and conclusions in both the Summary Judgment Order and 

original FOFCOL limit the relevant evidence on remand.  If CR/REF are found to 

be owner/operators, then the Board must return to the posture at the February 8, 

2019 BER meeting, when it considered the findings and conclusions in the 

Summary Judgment Order and original FOFCOL. (If the Board were to reject 

those findings, then it would have remanded the entire case for rehearing anyway.)3  

 
3Before the hearing on remand, DEQ attempted to enter a large amount of evidence that essentially supported an 
entirely new theory of the case. In the June 4, 2019 Order on Motions in Limine and the status conference on the 
same day, the undersigned specifically limited the evidence to be presented at the remand hearing. Order, June 4, 
2019, at 4-8; 6/4/19 Tr. (forthcoming). The undersigned found that: 

this entire proceeding is bounded by the following things: Mont. Code Ann. § 75-5-617; the notice that DEQ 
gave to CR/REF of the alleged violations, as contained in DEQ’s various correspondence with CR/REF from 
September 9, 2013 to March 27, 2015; DEQ’s discovery responses, including its Rule 30(b)(6) deposition 
testimony, and its prior testimony in this litigation; the findings of fact and conclusions of law contained in 
the Summary Judgment Order and the Proposed FOFCOL that were not disturbed by the Board – i.e. 
everything other than the Summary Judgment findings concerning CR/REF’s status as an owner/operator. 
Additionally, the principles of equity and estoppel prevent DEQ from now—six years later…—presenting 
an entirely new theory with entirely new evidence.... If it is true that CR/REF owned land in the 
subdivisions on which they engaged in construction activity, and DEQ gave CR/REF sufficient notice of 
those violations in its prior correspondence, then such evidence is properly before the undersigned (and the 
Board). 

Order, June 4, 2019, at 5-6. The undersigned clarified the practical meaning of this holding during the status 
conference on June 4, 2019, with respect to each of the alleged violations alleged in the AOs and the findings 
contained in the Summary Judgment Order and Original Proposed FOFCOL. 
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The Summary Judgment Order and original FOFCOL made specific findings 

about the violation and penalty dates, which translated as follows for the remand 

hearing (as explained during the June 4, 2019 status conference): 

1) Violation One: if CR/REF were found to be an owner/operator, then the 
conclusion in the Summary Judgment Order finding that DEQ provided 
insufficient notice of this violation would stand. If CR/REF were found not 
to be an owner/operator conducting construction activities, then they were 
not required to submit an NOI and could not have violated Admin. Rule 
17.30.1105; 
 

2) Violation Two: if CR/REF were found to be an owner/operator, then the 
conclusion in the Summary Judgment Order would stand, finding a 
violation of Mont. Code Ann. § 75-5-605(2)(c) by discharging storm water 
associated with construction activity without a discharge permit. The 
conclusion in the original FOFCOL regarding the appropriate penalty for 
this violation would also stand, such that there would be eight days of 
violation found, for eight days of precipitation events between September 
23, 2013 (when CR/REF received notice from DEQ that they needed a 
permit) and December 23, 2013 (when CR/REF received permit coverage 
satisfactory to DEQ). If CR/REF were found not to be an owner/operator 
conducting construction activities, then they were not required to obtain 
permit coverage and therefore could not have violated Mont. Code Ann. § 
75-5-605(2)(c);  
 

3) Violation Three: if CR/REF were found to be an owner/operator, then the 
conclusion in the Summary Judgment Order would stand, finding that 
CR/REF placed waste, and the conclusions of the original FOFCOL would 
stand, finding that CR/REF “constructively” caused pollution by 
discharging storm water without a permit for eight days between 
September 23, 2013 and December 23, 2013, in violation of Mont. Code 
Ann. § 75-5-605(1)(a), MCA, ARM l 7.30.624(2Xf), and ARM l 
7.30.629(2)(f). If CR/REF were found not to be an owner/operator, then 
they were not required to obtain permit coverage, and therefore could not 
have “constructively” caused pollution by discharging without a permit. 
Therefore, they could not have violated Mont. Code Ann. § 75-5-605(1)(a), 
MCA, ARM l 7.30.624(2Xf), and ARM l 7.30.629(2)(f).   
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4) Violation Four: if CR/REF were found to be an owner/operator, then the 

conclusion in the Summary Judgment Order would stand, finding a 
violation of Violation of § 75-5-605(1)(b), MCA by violating terms and 
conditions of General Permit No. MTR 100000. The conclusion in the 
original FOFCOL regarding the appropriate penalty for this violation 
would also stand, such that there would be one day of violation found, for 
the observations that DEQ inspectors made regarding a lack of BMPs in 
place on October 21, 2014.  

 
(6/4/19 Tr. 11:25-12:6, 14:21-15:3, 16:20-17:13; see also JSF ¶ 16; AO.  

 Thus, the only time period relevant to the alleged violations—if CR/REF 

were found to be owner/operators—is September 23, 2013 (when CR/REF 

received notice from DEQ that they needed a permit) to December 23, 2013 (when 

CR/REF received permit coverage satisfactory to DEQ), and October 21, 2014 

(when DEQ observed a lack of BMPs in place during its inspection), because those 

are “the time of the discharge[s].”4  (2/8/19 Tr. at 114:5-115:14, 117:10-15, 

119:13-21.)”   

B. Owner/Operator September to December 2013 and October 2014 

On remand, DEQ’s main theory of construction activity in the subdivisions 

appeared to be that CR/REF had cleared and graded the lots they owned, perhaps 

beyond what was allowed in prior permits. DEQ’s best evidence of this was 

contained in photograph 13 from Dan Freeland, Mr. Freeland’s testimony, and the 
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aerial photographs from Google Earth and the USDA. 5  

Photograph 13 was insufficient evidence of construction activity occurring 

on Lot 15 because, even if the photograph showed Lot 15 (which is questionable), 

at most it shows that there was bare ground near the road with little or no 

vegetative cover and some gravel of unknown origin (and uncertain exact location, 

with respect to Lot 15 specifically). DEQ terminated the prior road building 

permit, which covered Lot 15, and under which the ground around the road, shown 

in photo 13, would have been disturbed. This termination confirms the Reflection’s 

subcontractor’s signed statement that the property had been seeded and achieved 

70% vegetative cover in June of 2013. It is reasonable that by September of 2013, 

without regular watering and after a major storm event, that vegetative cover could 

have died or been washed away.  

Similarly, regarding the other lots that CR/REF owned throughout the 

subdivision, Mr. Freeland’s testimony and the aerial photographs did not provide a 

preponderance of the evidence that CR/REF cleared or graded the lots they owned, 

or did so in the absence of, or in violation of, a permit. At most (giving DEQ the 

 
5 It is questionable whether these photographs should have been admitted at all, as CR/REF did not get them prior to 
May of 2019, and it is unclear how exactly they factored into DEQs determination of alleged violations on 9/9/13 or 
10/21/14. It seems likely that DEQ was justifying their violations after the fact with evidence not provided to 
CR/REF at the time of the violations (or during discovery, or SJ, or the original hearing). However, the photos are 
(were) publicly available documents at the time the violations were alleged, so they were admitted over CR/REFs 
objection. Ultimately, as shown below, they were unconvincing, so even if they were admitted in error, it does not 
change the ultimate outcome. 
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benefit of every doubt), the photographs showed some evidence (but not a 

preponderance) of ground areas lacking vegetation in June and October of 2013. 

Lacking vegetation, however, does not constitute proof by a preponderance of the 

evidence of construction activity. It certainly does not constitute proof by a 

preponderance of the evidence—especially when coupled with CR/REF’s contrary 

evidence—that CR/REF was conducting construction activity on the lots they 

owned between September 23, 2013 and December 23, 2013 and on October 21, 

2014.  

There is no law (or at least, DEQ has pointed to none) that says an 

owner/operator of a lot must maintain 70% vegetative cover on lots in perpetuity, 

after permitted construction activity is completed. Even if vegetative cover did 

(without anyone to water or maintain it) disappear after some past construction 

activity ceased (and after DEQ terminated permits), that would not constitute proof 

of any of the violations alleged in the AO. In other words, even if there were a 

discharge of storm water over bare and vacant lots lacking vegetative cover 

between September and December 2013, that would not constitute a “discharge of 

storm water related to construction activity” as contemplated by the statutes and 

administrative rules, because there is no “construction activity” at the time of the 

discharge—there is only a discharge because the vegetation died where past 

construction activity occurred. Failing to maintain vegetation is neither a violation 
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alleged in this case, nor a discharge regulated by the MPDES permitting scheme. If 

it were, every farmer with a tilled and unplanted field would be guilty of 

discharging storm water without a permit.  

The four previously-excluded photos do not change the calculus in this 

matter as they do not assist DEQ in meeting its burden, by a preponderance of the 

evidence, that either: 1) CR/REF was the “owner/operator of lots from which 

violations occurred; or 2) that any alleged violations occurred during a time when 

permit coverage existed.  There is significant disagreement between the parties as 

to what “evidence” these photographs depict, and, given the ambiguity as to what 

these photographs actual depict, they cannot be given any substantial weight.  

Thus, without any weight being accorded these photographs, the prior FOFCOL on 

the owner/operator issue should remain undisturbed and presented to the BER for 

consideration because DEQ failed to carry its burden to prove that these 

photographs resolved the owner/operator issue or showed violations for which 

CR/REF was responsible.   

CONCLUSIONS OF LAW 

1. BER has jurisdiction to hear this matter pursuant to its authority under 

Mont. Code Ann. § 75-5-611(4)-(9), and the Montana Administrative Procedure 

Act, provided for in Title 2, chapter 4, part 6 (MAPA).   
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2. DEQ is authorized under Mont. Code Ann. § 75-5-211 to administer 

the provisions of the Montana Water Quality Act, Title 75, Chapter 5, Mont. Code 

Ann. (“WQA”).  The permit program administered by DEQ is implemented 

through rules adopted by the BER.  Mont. Code Ann. §§ 75-5-401 and 75-5-402.  

3. DEQ treated CR and REF as separate violators under Mont. Code 

Ann. § 75-5-611 and initiated two separate enforcement actions in the above-

captioned matters after considering evidence that each company is a separate legal 

entity, and each conducted separate development activities.  Additionally, Copper 

Ridge and Reflections obtained separate permit authorizations and submitted 

separate SWPPPs covering development activities at their respective subdivisions.  

Based on the evidence presented at the hearing and summary judgment, Copper 

Ridge and Reflections are separate legal entities and therefore subject to separate 

penalties.   

4. “Owner or operator” is defined as “a person who owns, leases, 

operates, controls, or supervises a point source” under Mont. Code Ann. § 75-5-

103(26). 

5. Owners and operators of construction sites that disturb equal to or 

greater than one acre of land must obtain National Pollutant Discharge Elimination 

System (NPDES) permit coverage.  See 40 CFR §122.26(b)(15).  The EPA has 

delegated its authority to administer the NPDES permit program within the State of 
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Montana to DEQ.  Under that delegation, DEQ issues MPDES permits for “point 

source” discharges of pollutants to state waters including permits authorizing storm 

water discharges associated with construction activity.  See Section 75-5-401, MCA, 

and Administrative Rules of Montana (Admin Rule) Title 17, chapter 30, subchapters 

11, 12, and 13.  Under Admin Rule 17.30.1105(1)(a), a person who discharges or 

proposes to discharge storm water from a point source associated with construction 

activity is required to obtain coverage under an MPDES general permit or an 

MPDES individual permit. 

6. The permit program administered by DEQ is implemented through 

rules adopted by the BER.  §§ 75-5-401 and 75-5-402, MCA. 

7. The rules establish the system for issuing permits for point sources 

discharging pollutants into state waters and allow DEQ to administer the permit 

program to be compatible with the requirements of the Federal Clean Water Act.  

ARM 17.30.1301.  The Clean Water Act prohibits the discharge of any pollutants 

into regulated surface waters -- permitted pollutant discharges are an exception to 

this mandate.  33 U.S.C. § 1311 (a). 

8. DEQ requires MPDES permit coverage under a general or individual 

permit for discharges of storm water associated with construction activity.  ARM 

17.30.1105(1)(a).  Upon submittal of an NOI, coverage under General Permit 

MTR100000 is available.  Admin Rule 17.30.1115(4). 

0069



SECOND PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW ON OWNER/OPERATOR ISSUE 
PAGE 52 

9. General Permit MTR100000 requires the permittee to identify sources 

of pollutants and implement and maintain best management practices (BMPs) to 

reduce the potential discharge of pollutants from the construction activities in the 

event of a storm.  Exhibit 1, DEQ000005. 

10. “Storm water discharge associated with construction activity” is defined 

as follows: 

a discharge of storm water from construction activities including clearing, 
grading, and excavation that result in the disturbance of equal to or greater 
than one acre of total land area.  For purposes of the rules, construction 
activities include clearing, grading, excavation, stockpiling earth materials, and 
other placement or removal of earth material performed during construction 
projects.  Construction activity includes the disturbance of less than one acre 
of total land area that is part of a larger common plan of development or sale if 
the larger common plan will ultimately disturb one acre or more. 

 
Admin Rule 17.30.1102(28). 

 
11. “Final stabilization” is defined as follows: 

the time at which all soil-disturbing activities at a site have been completed 
and a vegetative cover has been established with a density of at least 70% of 
the pre-disturbance levels, or equivalent permanent, physical erosion 
reduction methods have been employed.  Final stabilization using vegetation 
must be accomplished using seeding mixtures or forbs, grasses, and shrubs 
that are adapted to the conditions of the site.  Establishment of a vegetative 
cover capable of providing erosion control equivalent to pre-existing 
conditions at the site will be considered final stabilization. 

 
ARM 17.30.1102(5). 

 
12. “Point source” is defined as “a discernible, confined, and discrete 

conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, 
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well, discrete fissure, container, rolling stock, or vessel or other floating craft, from 

which pollutants are or may be discharged.”  Mont. Code Ann. § 75-5-103(29). 

13. A person who discharges or propose to discharge storm water 

associated with construction activity shall submit a Notice of Intent (NOI) to be 

covered by the General Permit.  ARM 17.30.1115(4).  The NOI must be signed by 

the owner of the project or by the operator, or by both the owner and the operator if 

both have responsibility to ensure that daily project activities comply with the 

SWPPP and other general permit conditions. 

14. An NOI must be completed on an NOI form developed by the 

department, in accordance with the requirements stated in the general permit, and 

must include the legal name and address of the operators, the facility name and 

address, the type of facility or discharges, and the receiving surface waters.  Admin 

Rule 17.30.1115(2). 

15. An NOI must be accompanied by a SWPPP, which must be completed 

in accordance with the requirements identified in the general permit, must be 

signed by all signatories to the NOI; and must require the identification and 

assessment of potential pollutant sources that could be exposed to storm water 

runoff, and must contain provisions to implement BMPs, in accordance with the 

general permit.  Admin Rule 17.30.1115(3). 
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16. In this matter, DEQ had the burden of proving, by a preponderance of 

the evidence, that CR/REF were owners or operators within the meaning of Mont. 

Code Ann. §75-5-103(26), such that they were required by Admin. Rule 

17.30.1105(1)(a), 17.30.115(a), and 17.30.1102(28) to obtain MPDES permit 

coverage for construction activity occurring at the time of the violations alleged by 

DEQ.  

17. The relevant dates of the alleged violations (on which DEQ must 

prove CR/REF were owners or operators of construction activity) include 

September 23, 2013 to December 23, 2013, and October 21, 2014.   

18. DEQ failed to provide evidence sufficient to show that CR/REF were 

owners or operators within the meaning of Mont. Code Ann. §75-5-103(26), such 

that they were required by Admin. Rule 17.30.1105(1)(a), 17.30.115(a), and 

17.30.1102(28) to obtain MPDES permit coverage for any construction activity 

occurring from September 23, 2013 to December 23, 2013, or on October 21, 

2014.   

19. CR and REF are not the owners or operators within the meaning of 

Mont. Code Ann. § 75-5-103(26), because they did not own lots within the 

subdivisions at the time of the alleged violations in the AOs that were disturbed by 

“construction activity” or contained point sources of “storm water discharges 

associated with construction activity” (per Admin. Rule 17.30.1102(28)), requiring or 
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violating permit coverage pursuant to Admin. Rule 17.30.1115, 1730.1105, and 

Mont. Code Ann. § 75-5-605. 

20. Because CR/REF were not owners or operators of construction 

activity requiring MDES permit coverage at the time of the alleged violations, 

CR/REF were not required to obtain permit coverage.  

Violation One  

21. DEQ did not provide adequate notice regarding its first alleged 

violation against CR/REF—a violation of Admin. Rule 17.30.1105—and therefore 

no violation of that Admin. Rule can be shown and DEQ cannot seek 

administrative penalties based on such a violation.  

Violation Two  

22. DEQ has failed to provide facts necessary to establish that CR/REF 

discharged storm water to state waters without a permit in violation of Mont. Code 

Ann. § 75-5-605(2)(c).  

Violation Three 

23. DEQ has failed to provide facts necessary to establish that CR/REF 

placed wastes where they will cause pollution of any state waters in violation of 

Mont. Code Ann. § 75-5-605(1)(a).  
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Violation Four  

24. DEQ has failed to provide facts necessary to establish that 

CR/REF violated provisions contained within its general permit in violation 

of Mont. Code Ann. § 75-5-605(1)(b).  

PROPOSED ORDER 

Based on the foregoing Findings of Fact and Conclusions of Law, DEQ has 

failed to meet their burden of proof to establish the violations alleged in their 

notice letters of September 23, 2013, and the AOs dated March 27, 2015.  

Therefore, IT IS ORDERED that Board has “determine[d] that a violation 

has not occurred” and therefore “declare[s] the department’s notice void,” pursuant 

to Mont. Code. Ann. § 75-5-611(6)(e). Judgment is entered in favor of CR/REF 

and this action is DISMISSED with prejudice. 

 DATED this 22nd day of February, 2021. 
 

/s/Jeffrey M. Doud     
Jeffrey M. Doud 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate copy of the foregoing to be 

mailed to: 

Joyce Wittenberg 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
jwittenberg@mt.gov 
 
Ms. Kirsten Bowers 
Legal Counsel 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620-0901 
kbowers@mt.gov 

 
Mr. William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 N. 31st Street, Suite 1500 
P.O. Box 639 
Billings, MT 59103-0639 
wwmercer@hollandhart.com 
vamarquis@hollandhart.com 

 
DATED: 2/22/21     /s/ Aleisha Kraske   
       Paralegal 
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9/9/13   DEQ conducts Inspection of the Copper Ridge Subdivisions. FOF 8  

9/23/13  DEQ sends notice of violation letters to the Copper Ridge 

Subdivisions. FOF 10 

9/27/13   Copper Ridge Subdivisions send letter to DEQ asking for subdivisions 

to be separated based on ownership information. FOF 12 

10/8/13   DEQ responds to the Copper Ridge Subdivisions that collectively they 

are part of a greater common plan of development and therefore one 

letter addressing the violations at both subdivisions was adequate. 

FOF 14 

10/29/13   Copper Ridge responds to DEQ contending they are separate entities 

and wish to have violations separated. FOF 12 

11/8/13   DEQ issues two separate violation letters, one to Copper Ridge the 

other to Reflections at Copper Ridge. FOF 15 

12/23/13   DEQ receives Copper Ridge Subdivisions’ NOI package. FOF 17 

1/8/14   DEQ sends confirmation letters to Copper Ridge and Reflections at 

Copper Ridge issuing permits. FOF 18 

3/7/14   DEQ inspector Dan Freeland sends inspection and enforcement 

employees email regarding BMPs in place on some lots within Copper 

Ridge. FOF 19 

10/21/14   Dan Freeland inspects the Copper Ridge Subdivisions. FOF 20 

12/9/14   DEQ sends the Copper Ridge Subdivisions notice of violation letters. 

FOF 21 

12/17/14   The Copper Ridge Subdivisions seek an extension of time in which to 

respond to DEQ’s violation letter. FOF 23 

12/23/14   DEQ grants the extension. FOF 23 

1/8/15   The Copper Ridge Subdivisions provide written responses to DEQ 

regarding corrective action and update their SWPPP. FOF 24 

2/6/15  DEQ sends Copper Ridge an acknowledgment letter indicating they 

received 1/8/15 response.  DEQ indicates further compliance is 

needed and outlines 3 areas of concern.  FOF 28 

2/9/15   DEQ sends Reflections at Copper Ridge an acknowledgment letter 

indicating they received 1/8/15 response.  DEQ indicates further 

compliance is needed and outlines 2 areas of concern.  FOF 29 

3/27/15   DEQ issues an Administrative Compliance and Penalty order to both 

Copper Ridge and Reflections at Copper Ridge.  FOF. 31 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

  

 

IN THE MATTER OF: 

VIOLATIONS OF THE WATER QUALITY 

ACT BY REFLECTIONS AT COPPER 

RIDGE, LLC AT REFLECTIONS AT 

COPPER RIDGE SUBDIVISION, 

BILLINGS, YELLOWSTONE COUNTY, 

MONTANA. (MTR105376) [FID 2288, 

DOCKET NO. WQ-15-07] 

 

IN THE MATTER OF: 

VIOLATIONS OF THE WATER QUALITY 

ACT BY COPPER RIDGE, 

DEVELOPMENT CORPORTATION AT 

COPPER RIDGE SUBDIVISION, 

BILLINGS, YELLOWSTONE COUNTY, 

MONTANA. (MTR105377) [FID 2289, 

DOCKET NO. WQ-15-08] 

CASE NO. BER 2015-01 

WQ 

 

 

 

 

 

 

 

CASE NO. BER 2015-02 

WQ 

 

   

 

ORDER ON EXCEPTIONS AND NOTICE OF SUBMITTAL 

   

 

The undersigned has issued Proposed Findings of Fact, Conclusions of Law 

(Proposed Order).  The Proposed Order has been served on the parties.  Mont. 
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Code Ann. § 25-4-621 affords “each party adversely affected to file exceptions and 

present briefs and oral argument to the officials who are to render the decision.” 

See Mont. Admin. R. 1.3.223(1).    

Mont. Code Ann. § 2-4-621(3) provides: 

The agency may adopt the proposal for decision as the agency’s final 

order. The agency in its final order may reject or modify the 

conclusions of law and interpretation of administrative rules in the 

proposal for decision but may not reject or modify the findings of fact 

unless the agency first determines from a review of the complete 

record and states with particularity in the order that the findings of 

fact were not based upon competent substantial evidence or that the 

proceedings on which the findings were based did not comply with 

essential requirements of law. The agency may accept or reduce the 

recommended penalty in a proposal for decision but may not increase 

it without a review of the complete record. 

 

The hearing examiner’s Proposed Order is now before the Board of 

Environmental Review (BER), which constitutes the “officials who are to render 

the decision.”  Mont. Admin. R. 1.3.223 (1).  The parties therefore have the 

opportunity to submit exceptions and make oral arguments before the BER 

concerning the hearing examiner’s Proposed Order.  Based on the Proposed Order, 

any exceptions, and any oral arguments presented, the BER will decide on the final 

agency action pursuant to the options stated in Mont. Code Ann. § 2-4-621 at its 

next scheduled meeting on April 16, 2021.  If the parties request an extension of 

time for their exceptions briefs or responses, the BER will not decide on this case 

until (at the earliest) its meeting in June 2021.  
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IT HEREBY ORDERED: 

1. Any party adversely affected by the Proposed Order will have until 

March 15, 2021, to file exceptions to the proposed order.  If no party files 

exceptions this matter will be deemed submitted. 

2. The parties will have until March 29, 2021, to file response briefs.  If 

no party filed a response brief, this matter will be deemed submitted. 

3. This matter will be submitted for final agency action and placed on 

the April 16, 2021 agenda of the BER as an action item for final agency action.   

4. The parties may present oral argument in person in front of the board 

at the April 16, 2021 meeting, or submit written statements in lieu of appearing and 

arguing in person.  If a party chooses to submit a written statement rather than 

appear, it must be filed no later than April 5, 2021. Failing to appear in person or 

file a written statement will be deemed a waiver of the party’s right to oral 

argument in front of the BER.  The location, time, and agenda for the BER 

meeting, as well as the materials available to the BER members for review, will be 

available on the BER’s website http://deq.mt.gov/DEQAdmin/ber at least one 

week in advance of the BER meeting.  The parties are encouraged to regularly 

check the Board’s website for any additional updates on the meeting. 
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5. Requests for extension will be entertained for good cause.  If an 

extension is requested, this matter will be placed on a subsequent BER agenda and 

will not be submitted to the BER at its August meeting. 

 DATED this 23rd day of February, 2021. 

 

/s/Jeffrey M. Doud     

Jeffrey M. Doud 

Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate copy of the foregoing to be 

mailed to: 

 
Joyce Wittenberg 

Secretary, Board of Environmental Review 

Department of Environmental Quality 

1520 East Sixth Avenue 

P.O. Box 200901 

Helena, MT 59620-0901 

Jwittenberg@mt.gov 

 

Ms. Kirsten Bowers 

Legal Counsel 

Department of Environmental Quality 

P.O. Box 200901 

Helena, MT 59620-0901 

kbowers@mt.gov 

 

Mr. William W. Mercer 

Victoria A. Marquis 

Holland & Hart LLP 

401 N. 31st Street, Suite 1500 

P.O. Box 639 

Billings, MT 59103-0639 

wwmercer@hollandhart.com 

vamarquis@hollandhart.com 

 

DATED: 2/23/21    /s/ Aleisha Kraske   

       Paralegal 
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William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street, Suite 1500 
P. O. Box 639 
Billings, Montana  59103-0639 
Telephone:  (406) 252-2166 
Fax:  (406) 252-1669 
wwmercer@hollandhart.com 
vamarquis@hollandhart.com 
Attorneys for Reflections at Copper Ridge 
LLC and Copper Ridge Development Corp. 
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 In accordance with Hearing Examiner Doud’s Order on Exceptions and 

Notice of Submittal, Copper Ridge Development Corporation (“Copper Ridge”) 

and Reflections at Copper Ridge, LLC (“Reflections”) submit their exceptions to 

the Hearing Examiner’s Second Proposed Findings of Fact & Conclusions of Law 

to the BER on the Issue of Owner/Operator (“2021 Proposed FOFCOL”).1   

PROCEDURAL HISTORY 

1. The second complete paragraph on page 9 of the 2021 Proposed 

FOFCOL refers to “notice letters of September 23, 2013.”  This reference should 

be clarified to note that only one letter was issued on September 23, 2013, it was 

addressed to Copper Ridge and styled by DEQ as a “617 Letter of Violation.”  

Ex. 2; see also Second Proposed FOFs 94 and 95 (referring to JSF ¶ 7).  DEQ also 

sent letters regarding alleged violations to Copper Ridge on November 8, 2013 and 

December 9, 2014.  Exs. 7 and 17.  The November 8, 2013 letter described the 

same alleged violations as the September 23, 2013 letter and was again addressed 

to Copper Ridge.  DEQ did not send Reflections the September 23, 2013 letter, the 

November 8, 2013 letter or any other letter alleging violations from September 

2013.  DEQ sent Reflections a letter on December 9, 2014, but that letter only 

alleged violations associated with the October 2014 inspection.  Ex. 8. 

 
1 The latest Proposed FOFCOL is titled the “Second” Proposed FOFCOL; however, the document is actually the 
third proposed FOFCOL issued in these contested cases.  The first Proposed FOFCOL was issued on July 16, 2018 
(“2018 Proposed FOFCOL”) and the second Proposed FOFCOL was issued July 8, 2019 (“2019 Proposed 
FOFCOL”).   
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2. The second full paragraph on page 10 refers to the brief procedural 

history after the Board’s August 9, 2019 remand.  This paragraph should be 

expanded to include the complete history, including reference to Copper Ridge’s 

and Reflections’ April 9, 2020 motion in limine, which DEQ opposed and Hearing 

Examiner Clerget denied on June 9, 2020; DEQ’s May 21, 2020 motion to amend 

the schedule, which was opposed by Copper Ridge and Reflections and denied by 

Hearing Examiner Clerget on June 4, 2020.  Additionally, the three motions 

pending decision as of the date of the 2021 Proposed FOFCOL are all fully briefed 

and include Copper Ridge’s and Reflections’ motion for summary judgment 

(argued before Hearing Examiner Clerget on July 9, 2020),2 Copper Ridge’s and 

Reflections’ motion to take judicial notice of fact, and Copper Ridge’s and 

Reflections’ motion to strike DEQ’s affidavit.  Copper Ridge and Reflections also 

filed a notice of supplemental authority on October 20, 2020, to which DEQ 

responded on November 2, 2020 and Copper Ridge and Reflections replied on 

November 11, 2020. 

BOARD-ADOPTED FINDINGS OF FACT 
 

The Board previously adopted Findings of Fact Nos. 1 through 42 during 

their August 9, 2019 meeting.  The Board did so after hearing argument on DEQ’s 

proffered exceptions to those first 42 Findings of Fact, after questioning the Parties 

 
2 DEQ offered no evidence in support of its opposition to summary judgment.   
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further and deliberating on the issues raised.  See 08/09/19 Tr. 79-158.  The 

Board’s approval of those first 42 Findings of Fact has not been revised, revoked 

or negated.  The 2021 Proposed FOFCOL includes those first 42 Findings of Fact, 

with non-substantive edits to revise formatting and correct typos. 

Copper Ridge and Reflections again file no exceptions to any of the first 

42 Findings of Fact.  As a non-substantive clarification, Finding of Fact No. 10 

refers to “CR/REF,” apparently as the parties to the contested cases, when it 

appears more appropriate in the context of that finding to refer to the Copper Ridge 

and Reflections Subdivisions as the geographical locations.  Neither Copper Ridge 

nor Reflections owned the totality of either subdivision; therefore, Copper Ridge 

and Reflections as the parties to these contested cases are distinct from the Copper 

Ridge Subdivision and the Reflections at Copper Ridge Subdivision.  Should the 

Board wish to, the issue could be rectified by replacing the term “CR/REF” with 

the phrase “the Copper Ridge and Reflections at Copper Ridge Subdivisions” in 

Finding of Fact No. 10.   

PREVIOUSLY PROPOSED FINDINGS OF FACT 

Findings of Fact Nos. 43 – 136:  No Exceptions.  These findings are 

substantially the same as presented in the 2019 Proposed FOFCOL.  Some 

formatting changes were made and the spelling of Mr. Freeland’s name has been 

corrected throughout.  Only Findings of Fact Nos. 43-53 were previously 
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considered by the Board and rejected during the August 9, 2019 meeting.  08/09/19 

Tr. 163:10-22.  Copper Ridge and Reflections again have no exceptions to 

Findings of Fact Nos. 43 – 136, but offer the following non-substantive issues for 

the Board’s consideration: 

• Finding of Fact No. 66 ends with a parenthetical stating “cite exhibits 
for permits, NOTs, SWPPS.”  To the extent that the finding is meant 
to cite the actual exhibits, those exhibits are: 

o For Copper Ridge Subdivision Phase 2, Permit MTR102807: 
SWPPP and Map at Exhibit 50, NOI at Exhibit A, NOT at 
Exhibit UU. 

o For Copper Ridge Subdivision Phases 3 and 4, Permit 
MTR104590:  SWPPP at Exhibit 51, Map at Exhibit XX, NOI 
at Ex. B, NOT at Exhibit WW. 

o For Reflections Subdivision Phase 2, Permit 104590:  SWPPP 
at Exhibit 51, Map at Exhibit YY, NOI at Exhibit B, NOT at 
Exhibit WW. 

o For Reflections Subdivision Phase 3, Permit 104993:  SWPPP 
at Exhibit C, Mat at Exhibit BBB, NOI at Exhibit C, NOT at 
Exhibit AAA. 

 
• Findings of Fact Nos. 91, 106, 116, and 117, like Finding of Fact 

No. 10 noted above, refer to “CR/REF,” “CR” and “REF” as the 
parties to the contested cases when it seems they should more 
appropriately refer to the Copper Ridge and Reflections Subdivisions 
as the geographic places. 
 

• Finding of Fact No. 131(3) appears to have a typo in the ARM 
citations.  The citations should be ARM 17.30.624(2)(f) and 
ARM 17.30.629(2)(f).  Exs. 9 and 10, ¶ 78. 
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NEWLY PROPOSED FINDINGS OF FACT 

Findings of Fact Nos. 137 – 149 are newly offered in this 2021 Proposed 

FOFCOL.  Copper Ridge and Reflections have no exceptions to Findings of Fact 

Nos. 137 – 149.   

DISCUSSION 

A. Relevance on Remand 

 Copper Ridge and Reflections note that they raised several exceptions and 

arguments to both the Order on Summary Judgment and the 2018 Proposed 

FOFCOL that were before the Board at the February 8, 2019 meeting.  Should the 

Board return these contested cases to the posture they were in at the February 8, 

2019 meeting, Copper Ridge and Reflections have several additional exceptions 

and arguments remaining to be heard at oral argument before the Board, followed 

by deliberation and decision by the Board.  The “owner/operator” issue was but 

one of several issues before the Board at that time.  The Board’s decision to pursue 

the “owner/operator” issue did not exclude the several other issues raised by 

Copper Ridge and Reflections.  Copper Ridge and Reflections have not and do not 

waive any of those remaining issues, exceptions and arguments.  See Copper 

Ridge’s and Reflections’ Exceptions to Hearing Examiner’s Order on Summary 

Judgment and Proposed Findings of Fact and Conclusions of Law (September 17, 

2018).   
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Copper Ridge’s and Reflections’ arguments included the following issues, 

which have not yet been heard or decided by the Board and would be revived 

should the Board return these contested cases to the posture of February 8, 2019: 

• DEQ failed to and cannot prove that Copper Ridge and Reflections are 
persons who discharged stormwater or that either placed or caused to be 
placed any wastes. 

• DEQ failed to prove that any wastes caused pollution. 
• DEQ failed to prove any subsequent days of violation. 
• DEQ failed to prove that alleged violations 2 and 3 occurred at each 

subdivision. 
• Section 75-5-617(2), MCA and ARM 17.30.2003(5) preclude assessment of 

penalties. 
• ARM 17.30.2003(7) precludes assessment of penalties for alleged 

violations 3 and 4.  
• Justice requires that penalties for alleged violations 2 and 3 be reduced to 

zero. 
• The penalties should be reduced for good faith and cooperation. 
• The penalties should be reduced in consideration of amounts voluntarily 

expended.  
 

Additionally, should the Board return these contested cases to the posture of the 

February 8, 2019 meeting, Copper Ridge and Reflections argued a lack of 

competent substantial evidence supporting several of the 2018 Proposed Findings 

of Fact which are not at issue in this 2021 Proposed FOFCOL.  Copper Ridge and 

Reflections also pointed out the need for additional Findings of Fact. 

 Regarding footnote 3 on page 44, Copper Ridge and Reflections only offer 

that the term “the undersigned” should be revised to refer to Hearing Examiner 

Clerget. 
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B. Owner/Operator September to December 2013 and October 2014 

 After the first remand, DEQ’s theory of the case, as noted by Hearing 

Examiner Clerget, evolved and moved into the northern portion of the 

subdivisions.  Specifically, DEQ’s prosecution shifted to focus on the third phase 

of the Reflections Subdivision where DEQ alleged that three of the four previously 

undisclosed and previously excluded photographs were taken.  The third 

phase/filing of the Reflections Subdivision was covered by an active construction 

stormwater permit until March 24, 2014.  Therefore, the last sentence of the first 

partial paragraph on page 48 of the 2021 Proposed FOFCOL would be more 

accurate if it added the word “unpermitted” so that it stated “conducting 

unpermitted construction activity.” 

C. Copper Ridge’s and Reflections’ Objections to Procedural Orders 

 Copper Ridge and Reflections made two procedural motions during the 

second remand.  Copper Ridge and Reflections first moved to separate the 

contested cases, then later filed a motion in limine specific to the second remand.  

Both motions were denied.  Copper Ridge and Reflections object to both orders 

denying the motions.3  Should the Board adopt the 2021 Proposed FOFCOL as 

 
3 In addition to this objection before the Board, Copper Ridge and Reflections have petitioned the District Court to 
review the orders pursuant to section 2-4-701, MCA, which allows immediate judicial review of a “preliminary, 
procedural, or intermediate agency action or ruling.”  Copper Ridge Development Corp. v. Mont. Bd. of Env. 
Review, Montana’s Thirteenth Judicial District Court, Cause No. DV 20-0445, First Amended Petition for Judicial 
Review (filed June 22, 2020). 
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submitted by Hearing Examiner Doud, Copper Ridge’s and Reflections’ objections 

may be moot; however, they are offered here in an abundance of caution and to 

ensure that no objections or defenses are waived. 

 1. Order Denying Motion to Separate Cases. 

 Copper Ridge and Reflections object to Hearing Examiner Clerget’s order 

denying their December 13, 2019 Motion to Separate the Cases.  See Order 

Denying Motion to Separate Cases (February 21, 2020).  As noted in briefing 

offered in support of the Motion to Separate the Cases, none of the four previously 

excluded photographs depicts anything in the Copper Ridge Subdivision.  DEQ did 

not dispute this fact during briefing on the motion, nor did DEQ dispute this fact 

when Copper Ridge and Reflections raised it as an undisputed fact on summary 

judgment.  DEQ’s Statement of Disputed, Undisputed, and Additional Facts 

Opposing Reflections at Copper Ridge, LLC’s and Copper Ridge Development 

Corporation’s Motion for Summary Judgment, p. 11 (June 5, 2020).   

Because the previously excluded photographs have nothing to do with 

Copper Ridge and because the second remand was limited to the previously 

excluded photographs, no additional evidence related to Copper Ridge may be 

brought in during in the second remand.  Therefore, Copper Ridge should have 

been allowed to have its contested case separated from Reflections’ contested case 

so that it could proceed more quickly and clearly toward justice. 
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 In addition to arguments raised in briefing offered in support of the motion 

to separate the cases, the Order Denying the Motion to Separate Cases is wrong 

because it inappropriately places too much weight on what has become a term of 

art in this case – “Copper Ridge and Reflections.”  Order, pp. 3-4.  Since the cases 

have been combined, both parties and both subdivisions have routinely been 

referred to collectively as either “Copper Ridge and Reflections,” as “CR/REF” or 

sometimes interchangeably as either “Copper Ridge” or “Reflections.”  For 

example, during oral argument before the Board on August 9, 2019, Board 

Member Tweeten often referred to both subdivisions simply as “Copper Ridge.”  

08/09/19 Tr. 198:8-11.  Board Member Lehnherr referred to the two subdivisions 

as one subdivision.  08/09/19 Tr. 207:14-19.  Both are mistakes, but the imprecise 

language should not have altered the logical conclusion that the second remand has 

nothing to do with Copper Ridge; therefore, Copper Ridge’s contested case should 

have been separated from Reflections’ contested case.   

 2. Order Denying Motion in Limine. 

 Copper Ridge and Reflections object to Hearing Examiner Clerget’s denial 

of their April 9, 2020 Motion in Limine.  See Order Denying Motion in Limine 

(June 9, 2020).  Based on the portions of the first Order on Motions in Limine that 

DEQ did not challenge and were not before the Board for consideration, those 

properly decided evidentiary limits should have been upheld for this second 
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remand.  Contrary to the law of the case, Hearing Examiner Clerget waived those 

properly ruled and unchallenged limits by denying Copper Ridge’s and 

Reflections’ Motion in Limine.  Specifically, the previous order established limits 

such that: 

a) … DEQ will be bound by its prior testimony, including but  
not limited to its written discovery responses and Rule 30(b)(6) 
deposition responses. 
 
b) DEQ will NOT be permitted to enter evidence concerning 
lots or construction activity within the Copper Ridge and Reflections 
subdivision unless DEQ can show where it gave notice to CR/REF 
that such construction activity was at issue… 
 

6/4/2019 Order on MIL, p. 7.  Those limits were never challenged by DEQ, never 

overruled by the Board and should have been applied to the second remand. 

 Additionally, Copper Ridge and Reflections offered limits based on the 

Board’s direction for the remand and based on DEQ’s statements and previous 

prosecution of the cases.  DEQ’s reliance upon the previously excluded 

photographs and the Board’s stated concerns focused on the third filing/phase of 

the Reflections Subdivision.  Based on that focus on the third filing/phase of 

Reflections and based on DEQ’s previous theory of the case, which focused on the 

second filing/phase of Reflections, Copper Ridge and Reflections argued that DEQ 

should not be allowed to use the remand to backtrack and try to fill in any gaps in 

the testimony or evidence unrelated to the four previously excluded photographs, 

including evidence and testimony related to the second phase/filing of the 
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Reflections Subdivision.  The limits opposed by DEQ and denied by the hearing 

examiner were that DEQ should be limited as follows: 

a) no additional evidence or testimony related to the Copper Ridge 
subdivision is allowed; 
 
b) no additional evidence or testimony related to Lot 15 in the 
Reflections subdivision is allowed; and 
 
c) no additional evidence or testimony relying on the June 2013 
USDA and the October 2013 Google Earth aerial photos to support DEQ’s 
claims related to vegetation and construction activity is allowed. 
 

Copper Ridge and Reflections object to the Order Denying the Motion in Limine 

and stand on their previous briefing offered in support of the Motion in Limine for 

the second reman. 

D. The Proposed Findings of Fact Support the Proposed Conclusions of 
Law and Order 

 
 Photos 3, 4, and 5 show lots 12, 13 and 32 in the third filing/phase of the 

Reflections Subdivision.  2021 Proposed FOFs 143 – 148.  Those lots are within 

the permit area and even within the disturbance area of permit MTR104993, which 

was in effect at the time of DEQ’s inspection.  2021 Proposed FOFs 23 – 27, 141.  

Thus, regardless of what is depicted in photos 3, 4, and 5 and regardless of any 

dispute about what the photos depict, their very location proves that they depict 

areas covered by an active, legal permit issued by DEQ.  Therefore, the photos 

cannot show any unpermitted construction activity on any lots owned by 

Reflections.  Reflections cannot be held liable for any of the alleged violations. 
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The previously excluded photos 1 and 2 cannot be interpreted as supporting 

any of the alleged violations without contradicting DEQ’s previous sworn 

testimony.  Most of the proposed findings have not changed between the 2019 

Proposed FOFCOL and the 2021 Proposed FOFCOL.  When it had the 

opportunity, DEQ did not object to most of the 2019 Proposed Findings of Fact 

regarding the second filing/phase of Reflections, where DEQ alleges photos 1 

and 2 were taken. 

For example, the 2019 Proposed Findings included Mr. Freeland’s testimony 

that he “did not know where the property lines were,” and that he “did not see an 

excavator or a bulldozer or any heavy equipment in that area and there was no 

equipment operating there.” 2019/2021 Proposed FOFs 81, 82.  In fact, 

Mr. Freeland “did not observe active construction on the vacant lots in the 

subdivision and did not see equipment actively clearing the vacant lots,” he “could 

not recall seeing construction equipment on vacant lots,” and “could not provide 

details about any specific construction activity or where it may have been 

occurring.”  2019/2021 Proposed FOFs 46 and 47.   

DEQ did not previously object to those findings based on any factual 

argument, rather DEQ offered argument based on the legal definition of 

“construction activity.”  DEQ Exceptions Br., p. 11 (July 22, 2019).  Therefore, not 

even DEQ raised the possibility that the excluded photographs would or should 
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alter those factual findings.  Those findings cannot support liability for the alleged 

violations because DEQ has failed to prove that any construction activity was 

occurring at the time of the alleged violations, let alone that either Copper Ridge or 

Reflections was the owner or operator of such construction activity. 

At most, DEQ has tried to build liability on “bare ground.”  But the law 

requires more than bare ground to support an alleged WQA violation for which a 

penalty of up to $10,000 per day may be charged.  The law requires a “point 

source” of the discharge.  § 75-5-103(26), MCA (defining an “owner or operator” 

as “a person who owns, leases, operates, controls, or supervises a point source”).  

Here, the alleged point source is construction activity, which includes “clearing, 

grading, and excavation that result in the disturbance of equal to or greater than 

one acre of total land area.”  ARM 17.30.1102(28). 

“Clearing, grading and excavation” may result in bare ground, thus creating 

an area from which a discharge may originate; but so could a wildfire or a massive 

storm event with 2.10 inches of rain falling within 45 minutes, marble-sized hail, 

and wind gusts of up to 75 mph – which is exactly what happened at the Copper 

Ridge and Reflections subdivisions just prior to DEQ’s inspection.  2021 Proposed 

FOFs 89 – 92.  “Bare ground” alone cannot be a violation of the WQA because it 

is not a “point source” – it is not a “discernible, confined, and discrete 

conveyance.”  § 75-5-103(29), MCA.  Thus, the law requires that DEQ must prove 
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more than just the existence of “bare ground” on lots owned by Copper Ridge or 

Reflections.  DEQ cannot escape the legal requirement to prove that Copper Ridge 

and Reflections were owners or operators of unpermitted construction activity at 

the time of the alleged violations.  The testimony and documentary evidence before 

this Board, as summarized in the 2021 Proposed Findings of Fact, affirm that DEQ 

cannot meet this burden. 

CONCLUSIONS OF LAW 

Copper Ridge and Reflections offer no exceptions to the Conclusions of 

Law. 

PROPOSED ORDER 

 The Proposed Order should be modified to ensure it includes all of the 

notices that DEQ sent to Copper Ridge and Reflections regarding alleged 

violations, including the November 8, 2013 letter (Ex. 17) and the December 9, 

2014 letters (Exs. 7 and 8). 

CONCLUSION 

DEQ did not rely on the excluded photographs when it issued the 

Administrative Compliance and Penalty Orders to Copper Ridge and Reflections in 

2015, it should not be allowed to rely upon them now.  But even if the excluded 

photographs are considered, they only show bare ground, which is not a “point 

source” as defined in the WQA.  Even if bare ground could be considered a “point 

0096



 

16 

source,” the bare ground depicted in the previously-excluded photos was either 

already considered during the first remand or it shows legally permitted areas of 

the subdivisions.  DEQ offered no evidence on summary judgment regarding the 

previously-excluded photos.  The Parties had appropriate opportunity, during the 

second remand, to offer evidence for the Hearing Examiner’s consideration.  The 

Hearing Examiner is well-situated to consider that additional evidence, including 

the previously-excluded photographs, and has done so, as reflected in the 2021 

Proposed Findings of Fact and Conclusions of Law.  The previously-excluded 

photographs have been considered and incorporated into the 2021 Proposed 

Findings of Fact and Conclusions of Law, which should be adopted by the Board.   

 DATED this 15th day of March, 2021. 

/s/ Victoria A. Marquis  
William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P.O. Box 639 
Billings, MT  59103-0639 

ATTORNEYS FOR REFLECTIONS AT 
COPPER RIDGE, LLC AND COPPER 
RIDGE DEVELOPMENT CORP. 
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DEQ’s Exceptions to Second Proposed FOFCOL                      Page 2 of 22 
 

The Montana Department of Environmental Quality (“DEQ”), by and 

through undersigned counsel, files its exceptions to the Hearing Examiner’s 

Second Proposed Findings of Fact & Conclusions of Law to the BER on the Issue 

of Owner/Operator (“Second Proposed FOFCOL”), filed February 22, 2021, in the 

above-captioned matter. 

I. DEQ’s Exceptions to Procedural History 

In summarizing the procedural history of the above-captioned cases, the 

Hearing Examiner entirely ignores the August 9, 2019 remand by the Board of 

Environmental Review (BER) to the Hearing Examiner to take further evidence. 

See August 9, 2019 Hearing Transcript at page 222.  At its August 9, 2019 

meeting, the BER considered exceptions filed by the parties regarding proposed 

Findings of Fact and Conclusions of Law entered on July 8, 2019, hereinafter 

“First Proposed FOFCOL.”  The Board then failed to pass a motion to approve the 

First Proposed FOFCOL and remanded the above-captioned cases back to the 

Hearing Examiner to take additional evidence regarding four excluded 

photographs, including maps created from the photographs, and maps of the areas 

covered by the permits and determine if the additional evidence changes the First 

Proposed FOFCOL.  If the additional evidence was found not to change the First 
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Proposed FOFCOL, the Hearing Examiner was to submit a memo stating that 

conclusion to the BER.  See August 9, 2019 Hearing Transcript at page 222. 

The Board’s concern arose from the Hearing Examiner’s order granting 

Copper Ridge’s (CR) and Reflections at Copper Ridge’s (REF) motion in limine, 

which excluded four photographs offered by DEQ and precluded DEQ from 

entering any documents including maps that were derived from or based on the 

excluded photographs into evidence.  See June 4, 2019 Order on Motion in Limine 

and the August 9, 2019 Hearing Transcript at page 169.  The BER explained that” 

we did remand this to the Hearing Examiner for the purpose of taking 

additional evidence.  And I think the Hearing Examiner recognized that by 

reopening the discovery, calling for a second disclosure of exhibits, and so 

on, and so forth. I think implicit in all of that is the understanding that 

somebody may come up with an exhibit that hasn't previously been 

considered for introduction.  If the record were limited to the evidence that 

was already in, none of those procedural steps would have been necessary.  

So I think it's pretty clear to me that when the matter was remanded, it was 

understood by everybody that additional evidence might be required. In that 

respect, I think the arguments about unfair surprise and so forth are probably 

not as persuasive as they otherwise might be.  The matter was disclosed 

some weeks ahead of the hearing.  I think Copper Ridge had plenty of time 

to prepare a response.  In fact they told us today that they know of additional 

evidence and additional witnesses that they would have offered had this 

material been admitted. So clearly I mean whatever might have been the 

case back last summer, at this point admitting the exhibits isn't going to 

cause them any undue prejudice.  So that argument I think is to me not 

persuasive. And I'm not sure what else there is to the reasoning behind the 

order granting the motion in limine.  I tend to think that these photographs 

should have been admitted, and the parties can make of them what they 

want.  And they may not be found by the Hearing Examiner to be 

particularly probative, but they're certainly relevant, and I think they ought 
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to have been admitted.  See August 9, 2019 Hearing Transcript at pages 178-

79. 

 

The BER then voted on a motion that the Hearing Examiner abused her 

discretion by excluding the four photographs and remanded this matter to the 

Hearing Examiner for further proceedings to take additional evidence with respect 

to the subject matter depicted by the four excluded photographs, determine the 

extent to which any of that is relevant to the contested issues in the above-

captioned matters and report back to the BER whether the First Proposed FOFCOL 

needs to be changed, and if so, in what respect.  See August 9, 2019 Hearing 

Transcript at pages 210-11. 

The Second Proposed FOFCOL is summarily presented without considering 

the excluded photographs, whatever related evidence DEQ would have offered, 

and then whatever rebuttal evidence CR and REF may offer.  The evidentiary 

record before the BER is not complete because there is additional relevant 

evidence with respect to the excluded photographs has not been presented.  See 

August 9, 2019 Hearing Transcript at pages 214-15.  This additional evidence 

should include maps created from the photographs.  See August 9, 2019 Hearing 

Transcript at pages 220-21.  In its final form, the BER’s remand motion read as 

follows: 
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[The Hearing Examiner A]bused her discretion with regard to the four 

photographs excluded by the motion in limine, and that the matter be 

remanded back to the Hearing Examiner to take additional evidence 

regarding the photographs from DEQ and Copper Ridge and Reflections to 

include maps created from the photographs, and maps of the areas covered 

by the permits, and determine, one, if the additional evidence changes the 

Findings of Fact and Conclusions of Law in the FOFCOL; two, if so, submit 

a modified FOFCOL; and three, if not, then submit a memo to that effect. 

Tr., p. 222. 

 

The motion as modified passed unanimously.  See August 9, 2019 Hearing 

Transcript at page 223. 

The Second Proposed FOFCOL does not fulfill the BER’s August 9, 2019 

remand order.  The Hearing Examiner must complete the record in the above-

captioned cases by accepting the photographs excluded by the Hearing Examiner’s 

June 4, 2019 Order on Motion in Limine, whatever additional evidence related to 

the general subject matter of the photographs that DEQ would have offered had the 

photographs been admitted; and then whatever rebuttal evidence Copper Ridge and 

Reflections has.  Only after completing the record may the Hearing Examiner 

determine whether the additional evidence changes the First Proposed FOFCOL; if 

so, submit a modified Proposed FOFCOL; and, if not, submit a memo to that 

effect.  See August 9, 2019 Hearing Transcript page 222. 

The Second Proposed FOFCOL is submitted without any consideration of 

additional evidence related to the excluded photographs and without ruling on the 
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three pending motions before the Hearing Examiner.  The Hearing Examiner 

cannot have incorporated “direction from the BER to consider the four previously 

excluded photographs, and determine whether they serve to fulfill DEQ’s burden 

to establish, by a preponderance of the evidence, that CR/REF was an 

owner/operator who was, thereby, subject to the violations asserted by DEQ” 

because the four photographs, any evidence that may have been presented related 

to the four photographs, and maps based on the excluded photographs have not 

been made a part of the record of these contested cases and cannot have been 

properly considered by either the Hearing Examiner or the Board.  See Second 

Proposed FOFCOL at page 11. 

II. DEQ’s Exceptions to Findings of Fact  

DEQ does not object to Findings of Fact 1 through 5, except Finding of Fact 

5 references a “bullet-pointed timeline,” which was not attached to the Second 

Proposed FOFCOL.  DEQ assumes the referenced bullet-pointed timeline is 

Exhibit A attached to the First Proposed FOFCOL.  See Doc No. 110 Exhibit A to 

First Proposed FOFCOL. Exhibit A attached to the First Proposed FOFCOL 

summarizes event between September 9, 2013, the date DEQ inspected the 

subdivisions and March 27, 2015, the date DEQ issued Administrative Compliance 
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and Penalty Orders to Copper Ridge and Reflections at Copper Ridge for 

violations of the Montana Water Quality Act at the subdivisions. 

DEQ does not object to Findings of Fact 6 through 17. 

DEQ does not object to Finding of Fact 18 in that it summarizes Landy 

Leep’s testimony at the June 13, 2019 hearing. 

DEQ does not object to Findings of Fact 19 through 20. 

DEQ does not object to Finding of Fact 21 with the following clarification:  

The Notices of Termination (NOT) only terminate permit coverage, not the 

“contracted work.” 

DEQ does not object to Finding of Fact 22 with the following clarification:  

The permitted area of disturbance authorized under MTR104993 is 3.5 acres not 

the total 8.27- acre third filing of the Reflections subdivision.  See Exhibit C, page 

3, Permit No. MTR 104993 for highway, street, and utility construction within 

Reflections at Copper Ridge subdivision, third filing. 

DEQ does not object to Finding of Fact 23. 

DEQ objects to Findings of Fact 24 - 25.  This statement contradicts the 

evidence presented.  See Exhibit C, page 3, Permit No. MTR 104993 for highway, 

street, and utility construction within Reflections at Copper Ridge subdivision, 

third filing.  The permitted area of disturbance authorized under MTR104993 is 3.5 
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acres not the total 8.27- acre third filing of the Reflections subdivision.  The BMPs 

described in the Storm Water Pollution Prevention Plan (SWPPP) associated with 

MTR104993 cover road and utility construction in the third filing of Reflections at 

Copper Ridge and not the “entire subdivision.”  See Transcript 6/13/2019 page 69, 

Line 3 – page 70, line 3; See Exhibit C, pages 15 -  27, describing BMPs to 

mitigate storm water discharges associated with road and utility construction in the 

third filing of Reflections at Copper Ridge. 

DEQ does not object to Finding of Fact 26 - 27. 

DEQ objects to Finding of Fact 28.  See DEQ’s objections to Findings of 

Fact 24 – 25. 

DEQ does not object to Finding of Fact 29, with the following clarification:  

MTR102807 covered construction activities associated with road construction and 

utility installation and not construction activities on individual lots within the 

subdivisions.  See Exhibit A, Permit No. MTR 102807, the permitted area of 

disturbance is 5.3 acres and does not extend to the total 17.7-acre site. 

DEQ does not object to Finding of Fact 30 - 33. 

DEQ objects to Finding of Fact 34.  DEQ does not know whether “[t]here 

was no reason for Copper Ridge or its contractors to do any construction in the 
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second filing of the Copper Ridge subdivision after permit MTR102807 was 

terminated on October 16, 2009.” 

DEQ objects to Finding of Fact 35.  DEQ does not know whether “Copper 

Ridge contracted for construction activity after permit MTR102807 was terminated 

on October 16, 2009,” but Copper Ridge likely contracted for construction activity 

in later filings of the subdivisions. 

DEQ does not object to Finding of Fact 36 - 42. 

DEQ does not object to Finding of Fact 43 with the following clarification:  

Inspector Dan Freeland’s photographs and field notes made contemporaneous to 

his inspection of the subdivisions on September 9, 2013, documented stockpiles on 

at least one lot (Lot 15) owned by CR and REF.  Lot 15 is depicted on Photograph 

13, attached to Exhibit 2.  Inspector Freeland testified that he observed disturbed 

ground with no vegetative cover.  In addition, he testified that Lot 15 contained a 

stockpile of material near the curb line and that vehicles had tracked sediment from 

the lot to the adjacent roadway.  See Transcript 6/13/2019 pages 26, 38, 244, 

Exhibit 2 (violation letter with report of September 9, 2013 compliance 

inspection), Transcript 6/13/2019 page 28, Lines 6 – 16, page 42, Lines 20 – 25, 

and page 88, Lines 13 - 17. 

DEQ does not object to Findings of Fact 44 – 45. 
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DEQ does not object to Finding of Fact 46 – 47 with the following 

clarification:  The legal definition of “construction activity” is not confined to 

active construction.  See ARM 17.30.1102(28):  “Storm water discharge associated 

with construction activity” means a discharge of storm water from construction 

activities including clearing, grading, and excavation that result in the disturbance 

of equal to or greater than one acre of total land area.  For purposes of these rules, 

construction activities include clearing, grading, excavation, stockpiling earth 

materials, and other placement or removal of earth material performed during 

construction projects.  Construction activity includes the disturbance of less than 

one acre of total land area that is a part of a larger common plan of development or 

sale if the larger common plan will ultimately disturb one acre or more. 

DEQ does not object to Finding of Fact 48 – 50. 

DEQ objects to Finding of Fact 51.  Inspector Freeland testified that he 

continued north around to the far north of the subdivision at the very top of the 

gradient and took some additional photos.  See June 13, 2019 Transcript page 

28/lines 11-16. 

DEQ does not object to Finding of Fact 52 – 53. 

DEQ objects to Finding of Fact 54.  Photograph 14, in Exhibit 2 and 16, is 

not the most northerly photograph taken by Inspector Freeland during his 
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September 9, 2013 inspection of the subdivisions.  The most northerly photographs 

taken would have been Photographs 3, 4, and 5, in DEQ’s excluded Exhibit 36.  

See DEQ Exhibit 36, which has not been admitted in this matter, but is attached 

hereto for the BER’s reference. 

DEQ objects to Finding of Fact 55.  Inspector Freeland testified he observed 

the city cleaning sediment in the street on Amelia Circle.  See Transcript 6/13/2019 

page 28, Lines 11-16, and Photograph 14, in Exhibit 2 and 16. 

DEQ does not object to Finding of Fact 56 with the following clarification:  

The only specific evidence of construction activity for lots owned by CR/REF 

along Lucky Penny Lane and East Copper Ridge Loop, in the third and fourth 

filings of the Copper Ridge subdivision, were the two aerial photographs, one from 

Google Earth (Ex. 26) and one from the U.S. Department of Agriculture (Ex 23). 

DEQ does not object to Finding of Fact 57 - 62. 

DEQ objects to Finding of Fact 63.  The aerial photographs show the 

difference between disturbed lots within the subdivisions with undisturbed areas 

adjacent to the subdivisions to the west and east, and the difference between 

cleared areas in the northern portion of the Reflections subdivision with the more 

developed southern portion of that subdivision.  Likewise, the northern part of 

Copper Ridge must be compared with the southern, more developed part of that 
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subdivision.  See Exhibit 23, page 2.  DEQ presented the testimony of Susan 

Bawden.  Ms. Bawden testified to her extensive work experience in reading aerial 

satellite images, and extensive education in Geographic Information Systems 

(GIS).  Transcript 6/13/2019 pages 99 – 101.  In relation to Exhibit 23, an aerial 

map of the subdivisions obtained by the USDA Farm Service Agency, Ms. 

Bawden testified that she could tell the difference between disturbed and 

undisturbed land by looking at the aerial map.  Transcript 6/13/2019 page 112, 

Lines 10 – 15.  Likewise, regarding Exhibit 26, a Google Earth image, acquired 

October 25, 2013, Ms. Bawden testified she could differentiate lots that were 

disturbed and lots that had been sodded.  She specifically looked at the Reflections 

at Copper Ridge subdivision and pointed to two parcels in the northern part that 

had been sodded.  In contrast, she testified that the area around them had not been 

sodded.  She further characterized this area as having been cleared and then let go 

so that weeds had infested the area.  Exhibit 26; Transcript 6/13/2019, page 131– 

page 132.  Additionally, Exhibit 26 shows the difference between disturbed lots 

and undeveloped agricultural land to the south and east of the subdivisions.  It 

should be noted that at the time CR and REF acquired the property that would 

become the subdivisions, the area consisted of short pasture grassland with a 

vegetative density cover of 90%.  Transcript 6/13/2019, page 216 - 217. Mr. Leep 
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could provide no basis for his statement that Exhibit 23 was not an accurate 

depiction of the subdivisions.  Transcript 6/13/2019 page 213, Line 25 – page 214, 

Line 20. 

DEQ objects to Findings of Fact 64 - 65.  See DEQ’s objections to Finding 

of fact 63. 

DEQ does not object to Finding of Fact 66 with the following clarification:  

The “other permitted activity” was for discharges associated with construction 

activity related to roads and did not cover construction activity on individual lots.  

See Exhibit B, Permit No. MTR 104590 issued for City subdivision street, water 

and sanitary sewer construction and related excavation work within Copper Ridge 

and Reflections at Copper Ridge subdivisions, the permitted area of disturbance is 

5.3 acres and does not extend to the total 21.8- acre site. 

DEQ does not object to Finding of Fact 67 – 68 with the clarification stated 

above for Finding of Fact 66. 

DEQ objects to Finding of Fact 69. Inspector Freeland also took Photograph 

1 in DEQ Exhibit 36 during his September 9, 2013 inspection. Photograph 1 in 

Exhibit 36 also shows Lot 15.  Exhibit 36 has not been entered in these 

proceedings and Photograph 1 in Exhibit 36 is one of the photographs that the BER 
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ordered the Hearing Examiner to take additional evidence on and further consider 

on remand.  See DEQ Exhibit 36. 

DEQ does not object to Finding of Fact 70 – 72. 

DEQ objects to Finding of Fact 73.  DEQ Inspector Dan Freeland clearly 

stated in the June 13, 2019 hearing that he did not ascribe an address to Lot 15 but 

identified Lot 15 through GPS.  See June 13, 2019 Hearing Transcript page 55, 

lines 20-25. 

DEQ does not object to Findings of Fact 74 – 80. 

DEQ does not object to Finding of Fact 81 with the following clarification: 

Mr. Freeland testified Photograph 13 did not show “homes being built” on either 

side of Lot 15.  Photograph 13 clearly shows a large gravel pile and a white house 

with a window behind the pile.  See June 13, 2019 Hearing Transcript page 239, 

lines 5 -7, Photograph 13, Exhibit 2 and 16. 

DEQ does not object to Findings of Fact 82. 

DEQ objects to Finding of Fact 83. Photograph 13 clearly shows a large 

gravel pile.  Mr. Freeland testified that it does not matter when the stockpile was 

placed on the lot.  Stockpiling is construction activity that must be covered under 

an MPDES permit. See June 13, 2019 Hearing Transcript page 94, lines 2 – 8. 

DEQ does not object to Findings of Fact 84 - 85. 
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DEQ objects to Finding of Fact 86 - 87. Permit No. MTR 104590 was issued 

for City subdivision street, water and sanitary sewer construction and related 

excavation work within Copper Ridge and Reflections at Copper Ridge 

subdivisions, the permitted area of disturbance was 5.3 acres and did not extend to 

the total 21.8- acre site.  Therefore, 16.42 acres of Phases 3 and 4 of Copper Ridge 

and Phase 2 of Reflections at Copper Ridge, including Lot 15, were not covered 

under MTR 104590. 

DEQ does not object to Findings of Fact 88 – 100. 

DEQ does not object to Finding of Fact 101 with the following clarification:  

No testimony addressing violations associated with the second, third, fifth and 

sixth bullets on page 2 of the September 23, 2013 Violation Letter was presented at 

the June 13, 2019 hearing because that hearing focused on sites Copper Ridge and 

Reflections owned on the date(s) of the alleged violations pursuant to the BER’s 

remand order. 

DEQ does not object to Findings of Fact 102 – 114. 

DEQ objects to Finding of Fact 115.  Copper Ridge and Reflections did not 

indicate they submitted the NOIs under protest until after the Administrative 

Orders issued in March 2015.  MTR 105376 and 105377 were issued to REF and 

CR in December 2013.  Nowhere, within the four corners of the permit 
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authorizations, does Copper Ridge or Reflections indicate they obtained permit 

coverage “under protest.”  See Exhibits 3 and 5. 

DEQ does not object to Findings of Fact 116 - 127. 

DEQ does not object to Finding of Fact 128 with the following clarification: 

The violations documented by DEQ during the October 21, 2014 inspection were 

violations of permit terms and conditions of MTR 105376 (issued to Reflections) 

and MTR 105377 (issued to Copper Ridge).  As the permittees Copper Ridge and 

Reflections are responsible for compliance with their MPDES permits. 

DEQ does not object to Findings of Fact 129 - 138. 

DEQ objects to Finding of Fact 139 - 140. Photograph 2, not Photograph 1, 

in DEQ Exhibit 36 is identical to Photograph 13 in Exhibits 2 and 16. 

DEQ objects to Finding of Fact 141.  The four excluded Photographs are 1, 

3, 4, and 5 in Exhibit 36.  Photographs 3, 4, and 5 depict areas within Reflections 

at Copper Ridge subdivision, third filing. Permit No. MTR 104993 covered 

highway, street, and utility construction within Reflections at Copper Ridge 

subdivision, third filing.  The permitted area of disturbance is 3.5 acres and does 

not extend to the total 8.27- acre site. 
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DEQ objects to Finding of Fact 142.  The permitted area of disturbance is 

3.5 acres and does not extend to the total 8.27- acre site.  Material fill outside of 

the permitted disturbance area was not allowed. 

DEQ does not object to Findings of Fact 143 - 149. 

III. DEQ’s Exceptions to Discussion 

A. Relevance on Remand 

The Hearing Examiner’s June 4, 2019 Order on Motions in Limine and the 

related discussions during the status conference that same date fails to 

acknowledge the BER reversed the June 4, 2019 Order and determined the prior 

Hearing Examiner abused her discretion in granting the Order on Motions in 

Limine.  The BER then remanded contested case numbers BER 2015-01 WQ and 

BER 2015-012 WQ “to take additional evidence regarding the photographs from 

DEQ and Copper Ridge and Reflections to include maps created from the 

photographs, and maps of the areas covered by the permits, and determine, one, if 

the additional evidence changes the Findings of Fact and Conclusions of Law in 

the FOFCOL; two, if so, submit a modified FOFCOL; and three, if not, then 

submit a memo to that effect. See August 9, 2019 Tr., p. 222.  The Hearing 

Examiner has not properly considered the four excluded photographs and related 

evidence as directed by the BER. 
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B. Owner/Operator September to December 2013 and October 2014 

DEQ’s inspector, Dan Freeland, provided photographs and field notes 

contemporaneous to his inspection of the subdivisions on September 9, 2013, 

which documented stockpiles on Lot 15 owned by CR and REF.  A stockpile is a 

potential pollutant source that could be exposed to storm water runoff and impact 

waters of the state.  See ARM 17.30.1115(3).  Lot 15 is depicted in both 

Photograph 13, attached to Exhibit 2, and in the excluded Photograph 1, attached 

to Exhibit 36.  If the Hearing Examiner considered evidence on the excluded 

photographs, DEQ would have provided evidence that Lot 15 was properly 

identified and located. 

Dan Freeland testified that Lot 15 had disturbed ground with no vegetative 

cover.  In addition, he testified that Lot 15 contained a stockpile of material near 

the curb line and that vehicles had tracked sediment from the lot to the adjacent 

roadway.  See Transcript 6/13/2019 pages 26, 38, 244.  Mr. Freeland further 

testified that he went to the northern part of the subdivision where he observed lots 

owned by Reflections that had been graded and cleared of all vegetation.  These 

lots were in addition to lots where houses were under construction.  See Transcript 

6/13/2019 page 29. 
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There is no evidence in the record that Copper Ridge and Reflections 

achieved 70% vegetative cover on disturbed areas in either subdivision outside the 

areas permitted for road construction and utility installation.  See Exhibit A, Permit 

No. MTR 102807 for City subdivision street construction and water and sanitary 

sewer within Copper Ridge subdivision, the permitted area of disturbance is 5.3 

acres and does not extend to the total 17.7-acre site; Exhibit B, Permit No. MTR 

104590 for City subdivision street, water and sanitary sewer construction and 

related excavation work within Copper Ridge and Reflections at Copper Ridge 

subdivisions, the permitted area of disturbance is 5.3 acres and does not extend to 

the total 21.8- acre site; and Exhibit C, Permit No. MTR 104993 for highway, 

street, and utility construction within Reflections at Copper Ridge subdivision, 

third filing, the permitted area of disturbance is 3.5 acres and does not extend to the 

total 8.27- acre site.  Either Copper Ridge and Reflections left areas outside the 

permit boundaries undisturbed and maintained the existing 90% vegetative cover, 

which is not supported by the evidence in this case; or Copper Ridge and 

Reflections reseeded areas they claim they never disturbed, which is unlikely given 

the areas were to be developed as residential lots.  

Land disturbed by agricultural and forestry activities is exempt from 

permitting requirements.  The Hearing Examiner’s comparison of land disturbed 
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by agricultural activity to land disturbed by construction activity is uninformed.  

ARM 17.30.1310(d). 

The Hearing Examiner has preemptively determined that the four excluded 

photos do not change the outcome as to whether CR/REF were owner/operators of 

lots from which the alleged violations occurred.  This finding is made without even 

properly identifying the four excluded photographs.  Photograph 13, attached to 

Exhibit 2, is identical to Photograph 2 not Photograph 1 attached to Exhibit 36.  

Furthermore, the Hearing Examiner has considered no evidence the parties may 

have presented on the excluded photographs, including maps, as directed by the 

BER in its August 9, 2019 remand order.  The Hearing Examiner is perpetuating 

the error committed by the prior Hearing Examiner by failing to consider relevant 

evidence and by constraining DEQ’s ability to present relevant evidence pursuant 

to the BER’s August 9, 2019 remand order. 

IV. DEQ’s Exceptions to Conclusions of Law 

DEQ does not object to Conclusions of Law 1 through 17. 

DEQ objects to Conclusions of Law 18 – 20.  DEQ presented evidence that 

CR and REF owned lots within the subdivisions at the time of the violations and 

that the lots were disturbed by construction activity that was not covered by an 

MPDES permit.  CR and REF eventually obtained permit coverage under 
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MTR105376 and MTR 105377 and, in doing so, held themselves out as owners or 

operators of construction activities at the subdivisions. 

DEQ does not object to Conclusion of Law 21. 

DEQ objects to Conclusions of Law 22 - 24. See DEQ’s objections to 

Conclusions of Law 18 – 20. 

CONCLUSION 

 The Board should set aside the legal conclusions in the second proposed 

FOFCOL that DEQ failed to prove by a preponderance of evidence that CR and 

REF were owners or operators of construction activity because the Hearing 

Examiner’s conclusions fail to consider relevant evidence.  The BER should 

consider the four erroneously excluded photographs and any related evidence as 

directed by its August 9, 2019 remand order. 

DATED this 15th day of March, 2021, 

 

/s/ Kirsten H. Bowers________________ 

KIRSTEN H. BOWERS 

Department of Environmental Quality 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that this 15th  day of March, 2021, I caused to be served a 

true and correct copy of the foregoing document and any attachments to all parties 

or their counsel of record as set forth below: 

 

Victoria A. Marquis 

Holland & Hart, LLP 

401 North 31st Street, Suite 1500 

Billings, MT 59103-0639 

vamarquis@hollandhart.com; 

aforney@hollandhart.com; 

[     ] U.S. Mail, postage prepaid 

[  x ] Electronic Mail  

[     ] Facsimile Transmission 

[     ] Personal Delivery 

Joyce Wittenberg, Secretary 

Board of Environmental Review 

1520 E. Sixth Avenue/P.O. Box 200901 

Helena, MT  59620-0901 

(406) 444-2544 

jwittenberg@mt.gov  

[     ] U.S. Mail, postage prepaid 

[  x ] Electronic Mail  

[     ] Facsimile Transmission 

[     ] Personal Delivery 

 

Jeffrey M. Doud, Esq., Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue/P.O. Box 201440 

Helena, MT 59620-1440 

(406) 444-5797 

jdoud@mt.gov  

akraske@mt.gov  

[     ] U.S. Mail, postage prepaid 

[  x ] Electronic Mail  

[     ] Facsimile Transmission 

[     ] Personal Delivery 

 

Chad Anderson, Section Supervisor 

Enforcement Division, DEQ 

1520 E. Sixth Avenue/P.O. Box 200901 

Helena, MT 59620-0901 

(406) 444-2964 

chada@mt.gov  

[     ] U.S. Mail, postage prepaid 

[ x  ] Electronic Mail  

[     ] Facsimile Transmission 

[     ] Personal Delivery 

 

 

 

/s/ Kirsten H. Bowers_________________ 

 Kirsten H. Bowers 

 MT-Department of Environmental Quality 
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Latitude and Longitude of Photos taken at REF and CR September 9, 2013 

Photo No. Latitude Longitude 

1 45.80167 -108.681666

45.80200 -108.681500

3 45.80367 -108.681833

4 45.80383 -108.681500

5 45.80350 -108.681833

6 

(Also designated as photos 14, in Exhibits 2 and 16) 

45.80283 -108.684333

DEQ Exhibit 36 -  Page 1 of 7

(Also designated as photo 13, in Exhibits 2 and 16)

 2
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Edward Hayes 
Kirsten H. Bowers 
Dept. of Environmental Quality 
P.O. Box 200901 
1520 East Sixth A venue 
Helena, MT 59620-0901 
( 406) 444-4 222 

Attorneys for DEQ 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

IN THE MATTER OF: 
VIOLATIONS OF THE 
MONTANA WATER QUALITY 
ACT BY REFLECTIONS AT 
COPPER RIDGE, LLC AT 
REFLECTIONS AT COPPER 
RIDGE SUBDIVISION, 
BILLINGS, YELLOWSTONE 
COUNTY,MONTANA;AND 

BY COPPER RIDGE 
DEVELOPMENT 
CORPORATION AT COPPER 
RIDGE SUBDIVISION, 
BILLINGS, YELLOWSTONE 
COUNTY, MONTANA 
(MTR105376 AND MTR105377) 
(FID 2288 AND 2289) [DOCKET 
NO. WQ-15-07 AND WQ-15-08]. 

) 
) Case Nos. BER 2015-01 WQ 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) BER 2015-02 WQ 
) 
) 
) 
) 
) 
) 
) 
) 

DEQ'S RESPONSE TO REFLECTIONS AT COPPER RIDGES's and 
COPPER RIDGE's .EXCEPTIONS TO HEARING EXAMINER'S 
SECOND PROPOSED FINDINGS OF FACT and CONCLUSIONS OF 
LAW TO THE BER ON THE ISSUE OF OWNER/OPERATOR 

0128

CJA325
New Stamp



The Montana Department of Environmental Quality ("DEQ"), by and 

through undersigned counsel, files this response to Reflections at Copper 

Ridge, LLC 's ("REF") and Copper Ridge Development Corporation's ("CR") 

Exceptions to the Hearing Examiner's Second Proposed Findings of Fact and 

Conclusions of Law to the BER on the Issue of Owner/Operator in BER 

2015-01 WQ and BER 2015-02 WQ ("CR's and REF's Exceptions"). The 

Montana Administrative Procedures Act (MAP A) provides the following 

regarding the agency's adoption of a final decision in a contested case: 

When in a contested case a majority of the officials of the agency who 
are to render the final decision have not heard the case, the decision, if 
adverse to a party to the proceeding other than the agency itself, may 
not be made until a proposal for decision is served upon the parties and 
an opportunity is afforded to each party adversely affected to file 
exceptions and present briefs and oral argument to the officials who are 
to render the decision. § 2-4-621 (1 ), MCA. 

The agency may adopt the proposal for decision as the agency's final 
order. The agency in its final order may reject or modify the 
conclusions of law and interpretation of administrative rules in the 
proposal for decision but may not reject or modify the findings of fact 
unless the agency first determines from a review of the complete record 
and states with particularity in the order that the findings of fact were 
not based upon competent substantial evidence or that the proceedings 
on which the findings were based did not comply with essential 
requirements of law. § 2-4-621(3), MCA. 

CR and REF are not adversely affected by the Hearing Examiner's 

Second Proposed Findings of Fact and Conclusions of Law to the BER on the 

Issue of Owner/Operator ("Second Proposed FOFCOL") and the BER should 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 2 of 15 
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not consider CR's and REF's Exceptions. Section 2-4-621(1), MCA, 

Brackman v. Board of Nursing, 258 Mont. 200, 851 P.2d 1055, 1057 (1993). 

DEQ is the only party to these contested cases that is adversely affected by the 

Second Proposed FOFCOL because without taking evidence on the four 

excluded photographs, as directed by the BER's August 9, 2019 remand, the 

Hearing Examiner has "determined that a violation has not occurred and 

therefore declares the department's notice void." See Second Proposed 

FOFCOL, Doc. No. 170 at page 56. 

The Hearing Examiner's Second Proposed FOFCOL on the issue of 

whether CR and REF are owners or operators should be rejected by the BER 

because the Hearing Examiner's findings of fact and conclusions of law rely 

on his determination that "the four previously-excluded photos do not change 

the calculus in this matter." See Second Proposed FOFCOL, Doc. No. 170 at 

page 49. This conclusion is not supported by substantial evidence in the 

record because the Hearing Examiner has not received the four excluded 

photographs into evidence and taken testimony on the photographs as directed 

by the BER's August 9, 2019 remand. See August 9, 2019 Hearing 

Transcript at page 222. 

The BER's previous Hearing Examiner held two evidentiary hearings in 

this case and was directed by the Board to hold a third hearing to consider the 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 3 of 15 
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four excluded photographs and related testimony pursuant to the BER's 

August 9, 2019 remand order to determine whether CR and REF are owners 

and operators of construction activities at the subdivisions, and responsible for 

ensuring all phases of construction have MPDES permit coverage. The 

Second Proposed FOFCOL was issued by the current Hearing Examiner after 

reviewing a cold, incomplete record and without benefit of live testimony of 

witnesses. Under the contested case provisions of MAP A: 

If the person who conducted the hearing becomes unavailable to the 
agency, proposed findings of fact may be prepared by a person who has 
read the record only if the demeanor of witnesses is considered 
immaterial by all parties.§ 2-4-622(1) 

DEQ does not agree that the demeanor of witnesses is immaterial in this case; 

the Hearing Examiner has not completed the record by taking physical or 

testimonial evidence on the four excluded photographs; and the BER should 

reject the Second Proposed FOFCOL and instruct the Hearing Examiner to 

take evidence on the four excluded photographs pursuant to the BER's August 

9, 2019 remand order. 

CR and REF are not adversely affected by the Second Proposed 

FOFCOL and considering CR's and REF's exceptions is outside the BER's 

authority under§ 2-4-621(1), MCA to allow parties adversely affected to file 

exceptions to the Second Proposed FOFCOL. Brackman, 258 Mont. 200, 851 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 4 of 15 
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P.2d 1055. In the event the BER considers CR's and REF's exceptions, 

DEQ submits the following responses to CR's and REF's exceptions to the 

Second Proposed FOFCOL. · 

DEQ's RESPONSES TO CR'S AND REF'S EXCEPTIONS TO 
PROCEDURAL HISTORY 

1. The September 23, 2013 Letter of Violation was addressed to 

Gary Oakland, Copper Ridge Development Corporation. See Exhibit 2. 

February 2018 Hearing Transcript Vol. I, 65:24- 66:8. On November 8, 

2013, in response to written requests from CR and REF, DEQ issued a 

second notice of violation that distinguished violations at the Copper Ridge 

Subdivision from violations at the Reflections at Copper Ridge subdivision. 

Joint Stipulated Facts, Fact No. 9; February 2018 Hearing Transcript, Vol. I, 

85:2 - 92:18; Exhibit 17, Exhibit 2. 

2. DEQ does not object to CR's and REF's expansion of the 

Hearing Examiner's summarized procedural history after the BER's August 

9, 2019 remand with the following clarification: The BER determined that 

the previous Hearing Examiner abused her discretion in granting CR's and 

REF' s motion in limine excluding consideration of the four photographs and 

related evidence. The plain language of the Board's remand, required the 

Hearing Examiner to take additional material evidence on the 

DEQ's Response to CR and REF's Exceptions · 
to the Hearing Examiner's Second Proposed FOFCOL Page 5 of 15 

0132



owner/operator issue that was excluded by the Hearing Examiner's June 4, 

2019 Order on Motions in Limine and evidence related to the photographs 

that the parties may have presented at the June 13, 2019 hearing if the scope 

of evidence had not been limited. 

In their motion for summary judgment, CR and REF moved to 

proceed with the July 8, 2019 PFOFCOL without taking any additional 

evidence related to the excluded photographs, maps created from the 

photographs, and maps of the areas covered by the permits as mandated by 

the Board's August 9, 2019 remand. The BER's August 9, 2019 remand 

directed the Hearing Examiner to take and consider the additional relevant 

evidence related to the excluded photographs, maps, and permits, determine 

whether this additional evidence changes the PFOFCOL, and complete the 

record. CR's and REF's motion for summary judgment is pending, but 

summary judgment may only be granted where there is no genuine issue of 

material fact and the moving party is entitled to judgment as a matter of law. 

Mont. R. Civ. P.56(c)(3). Mont. Envtl. Info. Cntr. v. Mont. Dep'tofEnvtl 

Quality, 2019 MT 213, ifl8. The BER's August 9, 2019 remand order 

points to genuine issues of material fact concerning excluded evidence 

related to the four photographs. 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 6 of 15 
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DEQ's RESPONSES TO CR'S AND REF'S EXCEPTIONS TO 
PROPOSED FINDINGS OF FACT 

1. CR and REF offer minor corrections, but do not file exceptions 

to Proposed Findings of Fact 1 through 42. 

2. CR and REF offer minor corrections and point to Exhibits for 

MPDES permit authorizations, NOTs, and SWPPPs in the record, but do not 

file exceptions to Proposed Findings of Fact 43 through 136. 

3. CR and REF file no exceptions to Proposed Findings of Fact 

137 - 149. 

DEQ's RESPONSES TO CR'S AND REF'S EXCEPTIONS TO 
DISCUSSION 

A. Relevance on Remand - CR and REF state no exceptions to the 

discussion related to "relevance on remand," but reserve their right to argue 

any remaining issues, exceptions, and arguments in their Exceptions to 

Hearing Examiner's Order on Summary Judgment and Proposed Findings 

of Fact and Conclusions of Law (September 17, 2018). In the Second 

Proposed FOFCOL the Hearing Examiner acknowledged the BER's 

February 8, 2019 remand order provided that if CR and REF were found to 

be owner/operators, the findings and conclusions in the Orders. on Summary 

Judgement and the July 16, 2018FOFCOL would be undisturbed and before 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 7 of 15 
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the BER for consideration of the remaining issues. The parties could then 

take up pending issues, exceptions, and arguments. 

Conversely, the Hearing Examiner avoids the BER's August 9, 2019 

remand order "to take additional evidence regarding the photographs from 

DEQ and Copper Ridge and Reflections to include maps created from the 

photographs, and maps of the areas covered by the permits, and determine, 

one, if the additional evidence changes the Findings of Fact and Conclusions 

of Law in the First Proposed FOFCOL on the issue of owner/operator (Doc. 

No. 111, July 8, 2019); two, if so, submit a modified Proposed FOFCOL on 

the issue of owner/operator; and three, if not, then submit a memo to that 

effect. See August 9, 2019 Tr., p. 222. The Hearing Examiner has not taken 

additional evidence regarding the four excluded photographs and related 

evidence in determining CR and REF are not owners or operators in the 

Second Proposed FOFCOL. 

B. Owner/Operator September to December 2013 and October 

2014 - CR and REF state no exceptions to the discussion related to 

"owner/operator September to December 2013 and October 2014," but 

request that the Hearing Examiner clarify CR and REF did not conduct 

unpermitted construction activity. DEQ assumes CR and REF assert they 

conducted construction activity, but only within the areas permitted for road 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 8 of 15 
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construction and utility installation. The evidence in the record 

demonstrates construction activity occurred outside the permit boundaries. 

See Exhibit A, Permit No. MTR 102807 for City subdivision street 

construction and water and sanitary sewer within Copper Ridge subdivision, 

the permitted area of disturbance is 5 .3 acres and does not extend to the total 

17.7-acre site; Exhibit B, Permit No. MTR 104590 for City subdivision 

street, water and sanitary sewer construction and related excavation work 

within Copper Ridge and Reflections at Copper Ridge subdivisions, the 

permitted area of disturbance is 5.3 acres and does not extend to the total 

21.8- acre site; and Exhibit C, Permit No. MTR 104993 for highway, street, 

and utility construction within Reflections at Copper Ridge subdivision, 

third filing, the permitted area of disturbance is 3.5 acres and does not 

extend to the total 8.27- acre site. 

C. DEO's Responses to CR's and REF's Exceptions to Procedural 

Orders in the Contested Cases - CR and REF. take exception to and argue 

that the Hearing Examiner wrongly denied its Motion to Separate Cases and 

its Motion in Limine. Further, CR and REF have petitioned the Thirteenth 

Judicial District Court to review the procedural orders pursuant to§ 2-4-701, 

MCA. Copper Ridge Development Corp. and Reflections at Copper Ridge, 

LLC v. Montana Board of Environmental Review and Montana Department 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 9 of 15 
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of Environmental Quality (Cause No. DV 20-0445). CR's and REF's 

exceptions and arguments on the procedural motions and the related petition 

for judicial review are outside the scope of the Second PFOFCOL. 

1. Order Denying Motion to Separate the Cases - Contested case 

numbers BER 2015-01-WQ and BER 2015-02-WQ were consolidated for 

the purpose of entering evidence upon motion of CR and REF and without 

objection by DEQ; and the two cases remained consolidated in these 

proceedings since February 26, 2018. The Hearing Examiner concluded 

BER's August 9, 2019 remand order does not close the evidence regarding 

Copper Ridge because in its remand order the BER stated: 

[The Hearing Examiner A ]bused her discretion with regard to the four 
photographs excluded by the motion in limine, and that the matter be 
remanded back to the Hearing Examiner to take additional evidence 
regarding the photographs from DEQ and Copper Ridge and 
Reflections to include maps created from the photographs, and maps 
of the areas covered by the permits, and determine, one, if the 
additional evidence changes the Findings of Fact and Conclusions of 
Law in the FOFCOL; two, if so, submit a modified FOFCOL; and 
three, if not, then submit a memo to that effect. Tr., p. 222. 

Based on this language, the Hearing Examiner found BER "ordered 

the undersigned to take additional evidence from DEQ and Copper Ridge 

and Reflections, not merely from DEQ and Reflections. This additional 

evidence also must include maps created from the photographs, and maps of 

the areas covered by the permits." See Order Denying Motion to Separate 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL · Page 10 of 15 
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the Cases, Doc. No. 130, page 4. This additional evidence can include maps 

of the areas covered by the permits that relate to CR, not just REF, so the 

Hearing Examiner determined that the cases remain consolidated for the 

purpose of entering the additional evidence required by the BER's August 9, 

2019 remand. 

2. Order Denying Motion in Limine - As with the Order Denying 

Motion to Separate Cases, the Hearing Examiner interpreted the BER's 

August 9, 2019 remand order and determined the BER ordered the Hearing 

Examiner to take additional evidence and "allow whatever additional 

evidence was related to the general subject matter of the four improperly 

excluded photographs." See Order Denying Motion in Limine, Doc. No. 

162, page 6; August 9, 2019 Transcript, 214-215. The Hearing Examiner 

concluded she could not limit evidence in the hearing on remand so long as 

it could be tied to the four excluded photographs. The Hearing Examiner 

went on to say: "The Board was clear in its remand that the four 

photographs should have been admitted and considered, and the undersigned 

was clear in the Order Denying Motion to Separate Cases that evidence 

relating to CR would be permitted at the remand hearing." See Order 

Denying Motion in Limine, Doc. No. 162, page 7. The Hearing Examiner 

concluded BER directed all evidence related to the four excluded 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 11 of 15 
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photographs including maps of the areas covered by permits should be heard 

and considered on remand. Id. at 8. 

D. DEQ's Responses to CR's and REF's Conclusions That the 

Proposed Findings of Fact Support the Proposed Conclusions of Law and 

Order- CR's and REF's attempts to explain how the four excluded 

photographs do not provide evidence that CR and REF conducted 

construction activity without MPDES permit coverage on lots they owned 

does not cure the defects in the Hearing Examiner's Second Proposed 

FOFCOL because the additional evidence related to the four excluded 

photographs including maps of the areas covered by permits has not been 

heard and considered on remand in accordance with BER's August 9, 2019 

remand. The Hearing Examiner's findings of fact must be based exclusively 

on the evidence and on matters officially noticed on the record. Section 2-4-

623(2), MCA. Each conclusion of law must be supported by authority or by 

a reasoned opinion. Section 2-4-623(3), MCA. The Hearing Examiner 

must comply with the mandate of §2-4-623, MCA, to issue "findings of fact 

accompanied by a concise and explicit statement of the underlying facts 

supporting the findings based exclusively on the evidence and supporting 

authority or reasoned opinion for each conclusion of law. " Baldridge v. 

Board of Trustees, 264 Mont. 199, 206 (1994). 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 12 of 15 
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The Hearing Examiner's Second PFOFCOL falls short because he has 

not taken evidence related to the four excluded photographs including maps 

of the areas covered by permits and without benefit of this additional 

evidence has determined the excluded photographs should be given no 

weight and that they would not change the First PFOFCOL (July 8, 2019). 

The Hearing Examiner's determination regarding the four excluded 

photographs violates§ 2-4-623, MCA, because it is conclusory without 

support of underlying facts and evidence in the record. Id. Second Proposed 

FOFCOL, page 49. 

CR and REF offer no exceptions to the Conclusions of Law. 

CONCLUSION 

The Hearing Examiner has not completed the record on the 

owner/operator issue. The Board should set aside the findings of fact and 

legal conclusions in the second proposed .FOFCOL on the issue of whether 

CR and REF are owners or operators of construction activity because the 

Hearing Examiner's conclusions were made without considering all relevant 

evidence. The BER should reject the Second Proposed FOFCOL and instruct 

the Hearing Examiner to take physical or testimonial evidence on the four 

excluded photographs pursuant to the August 9, 2019 remand order. 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 13 of 15 
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DATED this 24th day of March, 2021, 

Isl Kirsten H. Bowers 
KIRSTEN H. BOWERS 
Department of Environmental Quality 

DEQ's Response to CR and REF's Exceptions 
to the Hearing Examiner's Second Proposed FOFCOL Page 14 of 15 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 25th day of March, 2021, I caused to be 
served a true and correct copy of the foregoing document and any 
attachments for BER 2015-01 WQ and BER 2015-02 WQ to all parties or 
their counsel of record as set forth below: 

William W. Mercer 
Victoria A. Marquis 
Holland & Hart, LLP 
401 North 31st Street, Suite 1500 
P.O. Box 639 
Billings, MT 59103-0639 
wwmercer@hollandhart.com; 
vamarquis@hollandhart.com; 
afomey@hollandhart.com; 

[ ] 
[ X ] 
[ ] 
[ ] 

U.S. Mail, postage prepaid 
Electronic Mail 
Facsimile Transmission 
Personal Delivery 

Attorneys for Reflections at Copper Ridge LLC 

And by email to: 
Jeffrey M. Doud, Hearing Examiner 
DOJ - ALS - 9th A venue 
jdoud@mt.gov 
akraske@mt.gov 

Joyce Wittenberg, Board Secretary 
jwittenberg@mt.gov; 

By ,u 
Catherine Armstt'Ollg 
Paralegal 
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 In accordance with Hearing Examiner Doud’s Order on Exceptions and 

Notice of Submittal, Copper Ridge Development Corporation (“Copper Ridge”) 

and Reflections at Copper Ridge, LLC (“Reflections”) submit this response to the 

Department of Environmental Quality’s (“DEQ”) exceptions to the Hearing 

Examiner’s Second Proposed Findings of Fact & Conclusions of Law to the BER 

on the Issue of Owner/Operator (“2021 Proposed FOFCOL”).  

I. INTRODUCTION 

 Since the Board assigned these contested cases to a hearing examiner and 

did not hear the cases itself, the Board “may adopt the [Hearing Examiner’s] 

proposal for decision as the [Board’s] final order.”  Mont. Code Ann.  § 2-4-

621(3).  When considering the proposed decision (the 2021 Proposed FOFCOL), 

the Board “may reject or modify the conclusions of law and interpretation of 

administrative rules.”  Id.  However, the Board “may not reject or modify the 

findings of fact unless the agency first determines from a review of the complete 

record and states with particularity in the order that the findings of fact were not 

based upon competent substantial evidence or that the proceedings on which the 

findings were based did not comply with essential requirements of law.”  Id. 

(emphasis added).  
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As a threshold manner, DEQ has not challenged any of the proposed 

findings based on a lack of “competent substantial evidence.”1  The term 

“substantial evidence” sounds weighty, but it is not:  substantial evidence is 

anything “more than a mere scintilla of evidence” but less than a preponderance.  

Peretti v. State, 2016 MT 105, ¶¶ 17-18, 383 Mont. 340, 344-345, 372 P.3d 447, 

450.2  “Substantial evidence is evidence that a reasonable mind could accept as 

adequate to support a conclusion.”  Northwestern Corp. v. Mont. Dep't of Pub. 

Serv. Regulation, 2016 MT 239, ¶ 27, 385 Mont. 33, 43, 380 P.3d 787, 794.  The 

standard for the Board’s review of the findings “is not whether there is evidence to 

support findings different from those made by the [Hearing Examiner], but 

whether substantial credible evidence supports the [Hearing Examiner’s] findings.”  

Blaine Cnty. v. Stricker, 2017 MT 80, ¶ 26, 387 Mont. 202, 211-212, 394 P.3d 159, 

165. 

One reason for the higher standard of review for factual findings is because 

“[a] hearing examiner, when one is used, is in the unique position of hearing and 

observing all testimony entered in the case.”  Brackman v. Board of Nursing, 

 
1 DEQ now clarifies, in its Response Brief filed early on March 25, that it alleges a lack of substantial evidence 
“because the Hearing Examiner has not received the four excluded photographs into evidence and taken testimony 
on the photographs as directed by the BER’s August 9, 2019 remand.”  DEQ Response, p. 3.  However, as 
confirmed by the pleadings and record in these cases, the previously excluded photographs have been submitted and 
considered.  When DEQ had the opportunity (and the affirmative duty) to present additional evidence, it did not.  
See Supra, § II.C. below. 
2 Copies of all cases cited are attached (in alphabetical order) as Exhibit A. 
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258 Mont. 200, 851 P.2d 1055, 1058 (1993).  When the Board is limited to 

“reviewing a cold record,” as is the case here, “[t]he findings of the hearing 

examiner, especially as to witness credibility, are therefore entitled to great 

deference.”  Id.3  

 DEQ’s assertions of allegedly contradictory evidence are not sufficient to 

override the Hearing Examiner’s proposed findings.  DEQ must first prove to the 

Board that the findings offered by the Hearing Examiner in the 2021 Proposed 

FOFCOL are not supported by even a “scintilla of evidence.”  DEQ’s exceptions 

have not met that high bar; therefore, the findings of fact may not be rejected or 

modified.  Given the proposed findings, no other conclusions of law can logically 

be reached – the Hearing Examiner got it right when he concluded that “DEQ has 

failed to provide facts necessary to establish” any of the remaining violations 

alleged by DEQ.  2021 PFOFCOL, pp. 55-56. 

II. PROCEDURAL HISTORY 

Despite the fact that the 2021 Proposed FOFCOL devotes nearly two pages 

to describing the procedural history of this remand within the remand subsequent 

 
3 DEQ also cites Brackman v. Board of Nursing but for the erroneous premise that Copper Ridge’s and Reflections’ 
Exceptions should not be considered.  Brackman does not support that premise.  As the parties have already 
experienced in these cases, Proposed Findings and Conclusions may be presented, argued, and discussed such that 
the Board has questions significant enough to result in additional litigation – which adversely affects Copper Ridge 
and Reflections.  Further, depending on how the Board rules on the 2021 Proposed FOFCOL, this round of briefing 
and argument may provide the only opportunity for Copper Ridge and Reflections to raise their arguments regarding 
the procedural motions they challenge (the February 21, 2020 Order Denying Motion to Separate Cases and the 
June 9, 2020 Order denying their Motion in Limine). 
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to the August 9, 2019 Board meeting, DEQ argues that “the Hearing Examiner 

entirely ignores the August 9, 2019 remand.”  DEQ Exceptions, p. 2.  DEQ is 

wrong.  The 2021 Proposed FOFCOL provides the procedural history, albeit 

without reference to all of the motions filed subsequent to the August 9, 2019 

remand.4 

A. Previous Exclusion of the Photos. 

DEQ wrongly complains that the photos were excluded and not considered, 

but provides no history of the photos, including the reasons for their initial 

exclusion.  DEQ failed to give Copper Ridge and Reflections notice of the 

photographs in its original 2013 notice letter.  Ex. 2.  DEQ failed to give notice of 

the photographs in its subsequent letters in November 2013 and December 2014.  

Exs. 7, 8, 17.  DEQ acknowledged Copper Ridge’s and Reflections’ responses to 

the violations in 2014, but again failed to provide the photographs or notice of the 

photographs.  Ex. O.  DEQ failed to provide the photographs or any reference to 

the photographs in their Administrative Compliance Orders issued in 2015.  Exs. 9, 

10.  Those Orders were limited to homebuilding activities, which were only 

occurring in the southern and middle portions of the Reflections subdivision, not in 

 
4 As noted in Copper Ridge and Reflections’ Exceptions document, the complete post-remand procedural history 
includes a motion in limine, motion to amend the schedule, motion for summary judgment, motion to take judicial 
notice of fact, motion to strike, and notice of supplemental authority.  Copper Ridge & Reflections Exceptions, p. 3. 
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the northern area where the three of the four previously-excluded photographs 

were taken.  Id., ¶ 43. 

Throughout discovery and summary judgment prior to the first evidentiary 

hearing, DEQ failed to provide the photographs.  Even when posed with specific 

written requests to provide all evidence that supports its alleged violations, DEQ 

failed to produce the photographs.  05/23/19 Tr. 22:7-11 (During the pretrial 

conference and oral argument on the motions in limine, DEQ admitted that the 

photographs “were not produced during discovery.”).  When asked repeatedly 

during the Rule 30(b)(6) deposition of DEQ’s representative to identify the 

evidence relied upon by DEQ to support its allegations, DEQ did not mention the 

photographs. Ex. CC (not admitted - Depo. C. Romanchewiecz), pp. 31, 55, 65, 71, 

87, 89. 

During the first evidentiary hearing, which lasted for three days, DEQ relied 

on an aerial photograph to pinpoint the locations of all of their photographs that 

show alleged violations.  Ex. 16.  That aerial photograph does not include any 

reference to the previously excluded photographs.  It does not even show the area 

where the previously excluded photographs were taken.  

DEQ did not provide the photographs until May 2019, after the Board’s first 

remand and more than five years after DEQ provided notice of the alleged 
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violations.   Relying on principles of equity and estoppel, Hearing Examiner 

Clerget ruled: 

DEQ will NOT be permitted to use or enter any photographs that are 
not either publicly available or attached to the September 23, 2013 
Violation Letter (Feb. 2018 Hearing Ex. 2), including but not limited 
to photos 1, 3, 4, and 5. 
 

June 4, 2019 Order on MIL, p. 7.  Hence, the photographs were precluded based on 

DEQ’s owns actions and inactions.  As noted during the August 9, 2019 Board 

Meeting and by the Hearing Examiner, the previously excluded photographs are of 

questionable value and were offered by DEQ to support “an entirely new theory of 

the case.”  2021 Proposed FOFCOL, p. 44, fn 3. 

B. The Remand Within the Remand. 

 On page 3 of its Exceptions, DEQ provides a long box quote from Board 

Member Tweeten.  But after that narration, Board Member Tweeten questioned 

DEQ at length about the photographs, even asking for an “offer of proof” to 

explain how the previously excluded photographs support the alleged violations.  

08/09/19 Tr. 197:15-17.  After that questioning and discussion, Board Member 

Tweeten walked back from his earlier statement (cited by DEQ in their 

Exceptions) and stated “Candidly I don’t feel as strongly about it now as I did an 

hour ago.”  08/09/19 Board Tr. 199:20-21.  Nonetheless, during the remand to 

determine whether Copper Ridge and/or Reflections are/is an owner or operator, 
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the Board remanded the cases to the Hearing Examiner for consideration of the 

previously excluded photos. 

 The Board did not direct that a third hearing must be conducted, as alleged 

by DEQ.  Rather, the Board remanded to the Hearing Examiner “to take additional 

evidence regarding the photographs.”  08/09/19 Board Tr. 222:11-12.  “Additional 

evidence” may be accepted and considered by the Hearing Examiner on summary 

judgment:   

A party seeking summary judgment has the burden of establishing a 
complete absence of any genuine factual issues.  In light of the 
pleadings and the evidence before the court, there must be no 
material issue of fact remaining which would entitle a nonmoving 
party to recover. Once the movant has presented evidence to support 
his or her motion, the party opposing summary judgment must present 
material and substantial evidence, rather than mere conclusory or 
speculative statements, to raise a genuine issue of material fact.   

 
Howard v. Conlin Furniture No. 2, 272 Mont. 433, 436-437, 901 P.2d 116, 
118-119 (1995) (Internal citations removed) (emphasis added). 
 

Nothing in the remand negated summary judgment as a part of the remand 

within the remand.  The Board did not direct the Hearing Examiner to depart from 

the normal rules of civil procedure and proceed directly to a hearing without the 

normal course of litigation, which includes the option for summary judgment.   

C. Actions Before the Hearing Examiner During the Remand Within the 
Remand. 

 
 DEQ repeatedly alleges that the Hearing Examiner did not comply with the 

Board’s remand and did not consider the photographs.  DEQ Exceptions, pp. 4, 6, 
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17, 20, 21.  However, the photographs were submitted as evidence when they were 

attached to Copper Ridge and Reflections’ Statement of Undisputed Facts on 

Remand, in support of the motion for summary judgment.  Stmt. Undisputed Facts, 

Ex. B (May 22, 2020).   

Nothing in the summary judgment action negates consideration of the 

previously excluded photographs as evidence.  Additionally, nothing about the 

summary judgment action was unfair or otherwise curtailed the evidence that DEQ 

could have presented.5  DEQ could have offered testimony through affidavits.  

DEQ could have offered additional documentary evidence.  But instead, DEQ did 

not offer any evidence. 

The Hearing Examiner considered the photographs, as well as briefing and 

argument from DEQ and Copper Ridge and Reflections.  The Hearing Examiner 

then provided thirteen new findings of fact, specific to the “Excluded Photos 

Offered by DEQ.”  2021 PFOFCOL, pp. 41-43, 49.6  Therefore, the previously 

excluded photos are now part of the evidentiary record, with specific factual 

findings based on the photos, which support the conclusions reached by the 

Hearing Examiner.   

 
5 DEQ does not allege that “the proceedings on which the findings were based did not comply with essential 
requirements of law.”  Mont. Code Ann. § 2-4-621(3). 
6 DEQ may complain that no Order on Summary Judgment exists, but no order is needed because the penultimate 
result of the Hearing Examiner’s work is the 2021 Proposed FOFCOL, which includes facts found, conclusions 
reached, and a discussion.  An order would likely be duplicative and unnecessary in this context. 
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Summary judgment provides an efficient method to reach judgment where 

there are no disputed facts and a party is entitled to judgment as a matter of law.  In 

such cases, neither the judiciary nor the parties need expend the time, effort and 

resources required to proceed through a full trial or evidentiary hearing.  Since an 

evidentiary hearing is necessary to determine facts, if there is no dispute about the 

facts, then summary judgment is appropriate is the moving party is entitled to 

judgment as a matter of law.  Morton v. M-W-M, Inc., 263 Mont. 245, 249, 868 

P.2d 576, 579 (1994).   

 Upon filing of Copper Ridge’s and Reflections’ motion for summary 

judgment, DEQ, as the nonmoving party, had “an affirmative duty to respond by 

affidavits or other sworn testimony containing material facts that raise genuine 

issues; conclusory or speculative statements will not suffice.”  Id.; see also Spinler 

v. Allen, 1999 MT 160, ¶ 15, 295 Mont. 139, 142, 983 P.2d 348, 351 (“the party 

opposing summary judgment must come forward with substantial evidence raising 

a genuine issue of material fact precluding summary judgment.”  (emphasis 

added)).  Therefore, it is wrong for DEQ to complain that the “evidentiary record 

before the BER is not complete because there is additional relevant evidence with 

respect to the excluded photographs [that] has not been presented.”  DEQ 

Exceptions, p. 4.  If any “additional relevant evidence” exists, it should have been 
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raised by DEQ in response to summary judgment.  DEQ’s failure to present such 

evidence is fatal to its argument. 

There are no holes in the evidentiary record.  The previously excluded 

photographs were presented by Copper Ridge and Reflections in the summary 

judgment action and were considered by the Hearing Examiner.  If DEQ had 

additional evidence related to the photographs, such evidence should have been 

raised in response to summary judgment.  DEQ’s failure to raise any additional 

evidence during summary judgement precludes DEQ from now arguing that the 

evidentiary record is somehow incomplete.    

III. DEQ’S EXCEPTIONS TO FINDINGS OF FACT 
 

A. Previously-Adopted Findings of Fact Nos. 1 through 42. 

The Board previously adopted Findings of Fact Nos. 1 through 42 during 

their August 9, 2019 meeting.  The Board did so after hearing argument on DEQ’s 

proffered exceptions to those first 42 Findings of Fact, after questioning the parties 

further and deliberating on the issues raised.  See 08/09/19 Board Tr. 79-158.  The 

Board’s approval of those first 42 Findings of Fact has not been revised, revoked 

or negated.  The 2021 Proposed FOFCOL includes those first 42 Findings of Fact, 

with non-substantive edits to revise formatting and correct typos.   

DEQ’s objections to the first 42 Findings of Fact have either (1) already 

been decided by the Board or (2) raise new issues that DEQ waived by not 
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bringing forward during the Board’s previous consideration of the first 42 Findings 

of Fact.  Gibbs v. Altenhofen, 2014 MT 200, ¶ 10, 376 Mont. 61, 330 P.3d 458.7  

Therefore, the Board’s previous ruling on the first 42 Findings of Fact should be 

acknowledged without change.  However, should the Board entertain DEQ’s 

exceptions to the first 42 Findings of Fact, Copper Ridge and Reflections offer the 

following responses: 

Finding of Fact Nos. 21 and 22.  DEQ offers no objection, only 

clarifications; therefore, the findings should be adopted without modification.  

Further, the clarifications have nothing to do with the facts and are therefore not 

applicable.  DEQ presents an erroneous interpretation of permit coverage and 

misrepresents the terms of the permits.  For Finding of Fact No. 21, the “contracted 

work” was the permitted work, as confirmed by Finding of Fact No. 20, to which 

DEQ has not objected.  Therefore, DEQ’s clarification is wrong.  For Finding of 

Fact No. 22, the permit at issue includes a “Total site area” of 8.27 acres, which 

DEQ admits is the third phase/filing of the Reflections Subdivision; therefore, the 

 
7 “The doctrine of claim preclusion (res judicata) bars the relitigation of a claim that a party has already had an 
opportunity to litigate or that the party could have litigated in the first action.  Thus, a party may be precluded from 
litigating a matter that has never been litigated and that may involve valid rights to relief.  The elements of claim 
preclusion are:  (1) the parties or their privies are the same in the first and second actions; (2) the subject matter of 
the actions is the same; (3) the issues are the same in both actions, or are ones that could have been raised in the first 
action, and they relate to the same subject matter; (4) the capacities of the parties are the same in reference to the 
subject matter and the issues between them; and (5) a valid final judgment has been entered on the merits in the first 
action by a court of competent jurisdiction.” 
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finding is correct in noting that the third filing “was previously included” in the 

permit.  Ex. C. 

Findings of Fact Nos. 24, 25, 28.  DEQ offers the same objections it raised 

to these findings in the 2019 Proposed FOFCOL, which the Board has already 

considered and overruled.  Further, DEQ only argues that different evidence should 

be considered, not that there is any lack of substantial evidence supporting the 

findings; therefore, the findings cannot be modified or rejected.  Blaine Cnty, ¶ 26.  

DEQ has not argued, and cannot credibly argue, that the map provided at 

Exhibit BBB (attached for reference), which shows the permit boundary and 

BMPs,8 has been misread or does not support the findings.  DEQ’s own witness, 

Mr. Dan Freeland, testified in accordance with the findings.  06/13/19 Hearing Tr. 

69:9-12; 69:20-70:3.   

Finding of Fact No. 29.  DEQ offers no objection, only a clarification; 

therefore, the finding should be adopted without modification.  Further, like DEQ’s 

clarification to Finding of Fact No. 22, again DEQ offers a clarification that misses 

the mark and is not applicable.  The permit at issue includes an “Estimate of the 

Total Area of the Site” of 17.70 acres, which is the second phase/filing of the 

 
8 BMPs are “Best Management Practices,” defined in the General Permit as “schedule of activities, prohibition of 
practices, maintenance procedures, and other management practices to prevent or reduce the pollution of state 
surface waters.”  Ex. 1, p. 35. 
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Copper Ridge subdivision; therefore, the finding is correct in noting that the 

second filing “was previously included” in the permit.  Ex. 50, p. 2. 

Findings of Fact Nos. 34 and 25.  DEQ failed to raise these objections when 

these findings were reviewed and accepted by the Board in 2019; therefore, DEQ 

is precluded from raising objections now.  Gibbs v. Altenhofen, ¶ 10.  Further, 

DEQ’s objections are based only on DEQ’s lack of knowledge, which is irrelevant.  

The findings document the facts found by the Hearing Examiner after 

consideration of all evidence, including testimony offered by both parties at the 

hearings.  Because the Hearing Examiner’s findings are granted deference and 

because DEQ has not proven a lack of substantial evidence supporting the findings, 

the findings cannot be modified or rejected.  Brackman, 258 Mont. 200; Blaine 

Cnty, ¶ 26.   

B. Findings of Fact Previously Proposed but Not Adopted by the Board. 

Finding of Fact No. 43.  DEQ offers no objection, only clarification; 

therefore, the finding should be adopted without modification.  DEQ’s offered 

clarification, which was not raised when this finding was presented to the Board in 

2019, offers additional findings that the Hearing Examiner did not propose.  The 

Hearing Examiner heard and considered all of the evidence cited by DEQ, but 

specifically chose to propose the finding as written.  The Hearing Examiner, could 

have, but specifically chose not to include all of DEQ’s cited evidence.  Because 
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the Hearing Examiner “is in the unique position of hearing and observing all 

testimony entered in the case,”  the Hearing Examiner’s findings “especially as to 

witness credibility, are therefore entitled to great deference.”  Brackman, 

258 Mont. 200.  Therefore, DEQ’s offered clarification should be rejected.  

Further, DEQ only argues that additional evidence should be included, not that 

there is any lack of substantial evidence supporting the finding; therefore, the 

findings cannot be modified or rejected.  Blaine Cnty, ¶ 26.  DEQ has not argued, 

and cannot credibly argue, that the testimony cited in the finding is incorrect 

because it consists of direct quotations from DEQ’s own witness, Mr. Dan 

Freeland.  

Findings of Fact Nos. 46 and 47.  DEQ offers no objection, only 

clarification; therefore, the finding should be adopted without modification.  DEQ 

does not argue that there is a lack of substantial evidence supporting the finding; 

therefore, the finding cannot be modified or rejected.  Blaine Cnty, ¶ 26.  DEQ has 

not argued, and cannot credibly argue, that the testimony cited in the finding is 

incorrect because it consists of direct quotations from DEQ’s own witness, 

Mr. Dan Freeland, who stated (contrary to DEQ’s argument presented now), that 

the construction activity he saw was “clearing, lack of vegetation.”  Finding of Fact 

No. 47.     
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Further, DEQ offers its interpretation of the term “construction activity,” 

which is irrelevant to the findings and contrary to the Board’s 2019 remand.  DEQ 

argues that “construction activity is not confined to active construction” (DEQ’s 

Exceptions, p. 10); but in the context of determining whether Copper Ridge and 

Reflections are owners or operators (which was the directive of the remand within 

the remand), the Board clarified that the legal definition of an owner or operator of 

construction activity is “the person who owns, operates, or supervises the project at 

the time that the offending storm water discharges take place.”  02/08/19 Tr. 113:9-

17 (Board Member Tweeten offering replacement motion, which was approved by 

the Board at 119:13-21).9 

Finding of Fact No. 51.  DEQ failed to raise any objection to this finding 

when it was before the Board in 2019; therefore, DEQ is precluded from raising 

objections now.  Gibbs v. Altenhofen, ¶ 10.  DEQ does not argue that there is a lack 

of substantial evidence supporting the finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  DEQ only offers a different finding, 

based on the same testimony that the Hearing Examiner cited in this finding.  

Compare DEQ Exceptions, p. 10, citing page 28 of the hearing transcript, with 

Finding of Fact No. 51, citing page 27 through 29 of the hearing transcript.  

 
9 DEQ wrongly argues in their Response Brief that the Board’s remand within the remand extends to “all phases of 
construction” within the subdivisions.  No such direction is found in the Board’s February 2018 remand regarding 
the owner or operator issue.   
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Because the Hearing Examiner “is in the unique position of hearing and observing 

all testimony entered in the case,”  the Hearing Examiner’s findings “especially as 

to witness credibility, are therefore entitled to great deference.”  Brackman, 

258 Mont. 200.   

Finding of Fact No. 54.10  DEQ failed to object when this finding was before 

the Board in 2019; therefore, DEQ is precluded from raising objections now.  

Gibbs v. Altenhofen, ¶ 10.  DEQ does not argue that there is a lack of substantial 

evidence supporting the finding; therefore, the finding cannot be modified or 

rejected.  Blaine Cnty, ¶ 26.  Notably, DEQ’s failure to object to this finding in 

2019 equates to DEQ’s agreement, as recently as July 22, 2019 (the date of DEQ’s 

previous exceptions), that the “most northerly photograph” taken by Mr. Freeland 

during the September 9, 2013 inspection “depicts lots on Amelia circle.”  Now, 

more than seven years after the inspection, DEQ asserts that additional 

photographs were taken in a wholly different area, even further north, that 

allegedly support the alleged violations.  DEQ failed to provide notice of the 

photographs (indicating that they do not support the violations as they were alleged 

 
10 DEQ improperly attaches evidence, in the form of its corrected Exhibit 36, for the Board’s consideration.  The 
Board may not review just one piece of factual evidence when determining whether to modify or reject a finding.  
Instead, the law requires that the Board conduct a “review of the complete record.”  Mont. Code Ann.  § 2-4-621(3).  
DEQ’s improper corrected Exhibit 36 contains the four previously excluded photographs, but notably, it is not the 
same document that was presented to the Board in 2019.  Previously, DEQ presented what they now call photo 2 to 
the Board as photo 1, arguing that it should have been admitted into evidence and arguing that it was not fairly 
considered.  In this “corrected” version, DEQ has switched photo 1 and 2.  DEQ later argues that the Hearing 
Examiner referred to the photos incorrectly (DEQ Exceptions, p. 20), but DEQ has erroneously switched the photos.  
Compare DEQ’s corrected Exhibit 36 (attached to Exceptions) with Exhibit B, attached (DEQ’s original Exhibit 36, 
attached to Response to Motion in Limine (May 20, 2019)). 
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in 2013), failed to produce the photographs, and failed to assert an objection to this 

finding until now; therefore, DEQ is precluded from raising objections now.  Gibbs 

v. Altenhofen, ¶ 10.     

Further, the finding summarizes the Hearing Examiner’s review of the 

photographs supporting this enforcement action.  Because the Hearing Examiner 

“is in the unique position of hearing and observing all testimony entered in the 

case,” the Hearing Examiner’s findings “especially as to witness credibility, are 

therefore entitled to great deference.”  Brackman, 258 Mont. 200.   

Finding of Fact No. 55.  DEQ failed to raise any objection to this finding 

when it was before the Board in 2019; therefore, DEQ is precluded from raising 

objections now.  Gibbs v. Altenhofen, ¶ 10.  DEQ does not argue that there is a lack 

of substantial evidence supporting the finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  Further, DEQ’s objection misses the 

mark and is not applicable because the finding is limited to “photographs and field 

notes.”  The Hearing Examiner considered all evidence and specifically crafted this 

finding based on the “photographs and field notes,” not on any testimony.  Because 

the Hearing Examiner “is in the unique position of hearing and observing all 

testimony entered in the case,” the Hearing Examiner’s findings “especially as to 

witness credibility, are therefore entitled to great deference.”  Brackman, 

258 Mont. 200.   
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Finding of Fact No. 56.  DEQ failed to raise this objection when this finding 

was before the Board in 2019; therefore, DEQ is precluded from raising objections 

now.  Gibbs v. Altenhofen, ¶ 10.  DEQ does not argue that there is a lack of 

substantial evidence supporting the finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  The Hearing Examiner considered all 

evidence and specifically crafted this finding limited to “Lucky Penny Lane and 

Amelia Circle” and did not include “East Copper Ridge Loop.”  Because the 

Hearing Examiner “is in the unique position of hearing and observing all testimony 

entered in the case,” the Hearing Examiner’s findings “especially as to witness 

credibility, are therefore entitled to great deference.”  Brackman, 258 Mont. 200.   

Findings of Fact No. 63-65.  DEQ does not argue that there is a lack of 

substantial evidence supporting these findings; therefore, the findings cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  The Hearing Examiner considered all 

evidence, including the testimony cited by DEQ in its exceptions.  Because the 

Hearing Examiner “is in the unique position of hearing and observing all testimony 

entered in the case,” the Hearing Examiner’s findings “especially as to witness 

credibility, are therefore entitled to great deference.”  Brackman, 258 Mont. 200.  

DEQ’s objections are nearly identical to the exceptions offered when these 

findings were before the Board in 2019; therefore, Copper Ridge and Reflections 

reference and incorporate herein (but do not re-state herein) their responses filed in 
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2019.  See Copper Ridge and Reflections’ 08/02/19 Response to Exceptions, 

pp. 12-14 (attached as Exhibit C). 

Findings of Fact Nos. 66-68.  DEQ offers no objections, only clarifications; 

therefore, the findings should be adopted without modification.  DEQ does not 

argue that there is a lack of substantial evidence supporting the findings; therefore, 

the findings cannot be modified or rejected.  Blaine Cnty, ¶ 26.  DEQ erroneously 

alleges some unpermitted “construction activity on individual lots;” however, as 

confirmed in previous findings, DEQ offered no credible evidence of such 

construction activity.  Further, the findings characterize and summarize witness 

testimony.  Because the Hearing Examiner “is in the unique position of hearing 

and observing all testimony entered in the case,” the Hearing Examiner’s findings 

“especially as to witness credibility, are therefore entitled to great deference.”  

Brackman, 258 Mont. 200.   

Finding of Fact No. 69.  DEQ failed to raise any objection when this finding 

was before the Board in 2019; therefore, DEQ is precluded from raising objections 

now.  Gibbs v. Altenhofen, ¶ 10.  Notably, DEQ’s failure to object in 2019 equates 

to DEQ’s agreement, as recently as July 22, 2019 (the date of DEQ’s previous 

exceptions), that the “only photograph that Mr. Freeland took during the 

September 9, 2013 inspection that arguably shows a portion of a lot owned by 

CR/REF was photograph 13.”  Now, more than six years after the inspection, DEQ 
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asserts that additional photographs were taken.  DEQ failed to provide notice of the 

photographs, failed to produce the photographs, and failed to assert an objection to 

this finding until now; therefore, DEQ is precluded from raising objections now.  

Gibbs v. Altenhofen, ¶ 10.     

Further, the finding summarizes the Hearing Examiner’s review of the 

evidence with respect to lots “owned by CR/REF.”  Because the Hearing Examiner 

“is in the unique position of hearing and observing all testimony entered in the 

case,” the Hearing Examiner’s findings “especially as to witness credibility, are 

therefore entitled to great deference.”  Brackman, 258 Mont. 200.   

Finding of Fact No. 73.  DEQ does not argue that there is a lack of 

substantial evidence supporting this finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  The Hearing Examiner considered all 

evidence, including the testimony cited by DEQ in its exceptions.  Because the 

Hearing Examiner “is in the unique position of hearing and observing all testimony 

entered in the case,” the Hearing Examiner’s findings “especially as to witness 

credibility, are therefore entitled to great deference.”  Brackman, 258 Mont. 200.  

DEQ’s objection is nearly identical to the exception offered when this finding was 

before the Board in 2019; therefore, Copper Ridge and Reflections reference and 

incorporate herein (but do not re-state herein) their response filed in 2019.  See 

Ex. C, Copper Ridge and Reflections’ 08/08/19 Response to Exceptions, p. 14. 
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Finding of Fact No. 81.  DEQ offers no objection, only a clarification; 

therefore, the finding should be adopted without modification.  DEQ does not 

argue that there is a lack of substantial evidence supporting the finding; therefore, 

the finding cannot be modified or rejected.  Blaine Cnty, ¶ 26.  DEQ’s offered 

clarification is not applicable because it focuses on testimony regarding “homes 

being built” which is not encompassed in Finding of Fact No. 81.  Further, the 

Hearing Examiner considered all evidence, including the testimony cited by DEQ 

in its exception.  Because the Hearing Examiner “is in the unique position of 

hearing and observing all testimony entered in the case,” the Hearing Examiner’s 

findings “especially as to witness credibility, are therefore entitled to great 

deference.”  Brackman, 258 Mont. 200.   

Finding of Fact No. 83.  DEQ does not argue that there is a lack of 

substantial evidence supporting the finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  Further, the Hearing Examiner considered 

all evidence, including the testimony cited by DEQ in its exception.  Because the 

Hearing Examiner “is in the unique position of hearing and observing all testimony 

entered in the case,” the Hearing Examiner’s findings “especially as to witness 

credibility, are therefore entitled to great deference.”  Brackman, 258 Mont. 200.  

DEQ’s objection is nearly identical to the exception offered when this finding was 

before the Board in 2019; therefore, Copper Ridge and Reflections reference and 
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incorporate herein (but do not re-state herein) their response filed in 2019.  See 

Ex. C, Copper Ridge and Reflections’ 08/08/19 Response to Exceptions, p. 15. 

Findings of Fact No. 86 and 87.  DEQ does not argue that there is a lack of 

substantial evidence supporting the finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  Because the Hearing Examiner “is in the 

unique position of hearing and observing all testimony entered in the case,” the 

Hearing Examiner’s findings “especially as to witness credibility, are therefore 

entitled to great deference.”  Brackman, 258 Mont. 200.  DEQ’s objection is nearly 

identical to the exception offered when this finding was before the Board in 2019; 

therefore, Copper Ridge and Reflections reference and incorporate herein (but do 

not re-state herein) their response filed in 2019.  See Ex. C, Copper Ridge and 

Reflections’ 08/08/19 Response to Exceptions, pp. 6-7, 16. 

Finding of Fact No. 101.  DEQ offers no objection, only a clarification; 

therefore, the finding should be adopted without modification.  DEQ does not 

argue that there is a lack of substantial evidence supporting the finding; therefore, 

the finding cannot be modified or rejected.  Blaine Cnty, ¶ 26.  DEQ’s offered 

clarification is especially troubling because it seems to presume that an additional 

hearing will occur during which DEQ may present additional evidence supporting 

DEQ’s alleged violations.  DEQ has already had two evidentiary hearings totaling 

four days in which to prove the violations.  As noted in footnote 1 to both this 2021 
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Proposed FOFCOL and the 2019 Proposed FOFCOL, the proposal has been 

drafted to incorporate both hearings and to serve as the Board’s final order in these 

contested cases.  Any implication that an additional opportunity remains for DEQ 

to prove the violations is misguided.  Six years is long enough, justice is not served 

by further delays or unnecessary remands. 

Finding of Fact No. 115.  DEQ does not argue that there is a lack of 

substantial evidence supporting the finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  Because the Hearing Examiner “is in the 

unique position of hearing and observing all testimony entered in the case,” the 

Hearing Examiner’s findings “especially as to witness credibility, are therefore 

entitled to great deference.”  Brackman, 258 Mont. 200.  DEQ’s objection is nearly 

identical to the exception offered when this finding was before the Board in 2019; 

therefore, Copper Ridge and Reflections reference and incorporate herein (but do 

not re-state herein) their response filed in 2019.  See Ex. C, Copper Ridge and 

Reflections’ 08/08/19 Response to Exceptions, p. 16. 

Finding of Fact No. 128.  DEQ offers no objection, only a clarification; 

therefore, the finding should be adopted without modification.  DEQ does not 

argue that there is a lack of substantial evidence supporting the finding; therefore, 

the finding cannot be modified or rejected.  Blaine Cnty, ¶ 26.   
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C. Newly Proposed Findings of Fact. 

Findings of Fact Nos. 139-140.  DEQ does not argue that there is a lack of 

substantial evidence supporting the finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  Further, DEQ’s objection is wrong.  The 

finding states “Of the excluded photographs presented by DEQ….”  As noted in 

footnote 3 above, the excluded photographs presented by DEQ to this Board in 

2019 which precipitated the remand within the remand are not in the same order as 

the photographs DEQ now improperly attaches to its exceptions as a “corrected” 

exhibit.  DEQ argued to this Board that Photo 1 should not have been excluded and 

that Photo 1 needed to be in evidence.  DEQ now presents a different photo to the 

Board as Photo 1.  Compare Exhibit B attached here (DEQ’s Exhibit 36 presented 

to the Board in 2019) with DEQ Exhibit 36 attached to DEQ’s 2021 Exceptions. 

Finding of Fact No. 141.  DEQ does not argue that there is a lack of 

substantial evidence supporting the finding; therefore, the finding cannot be 

modified or rejected.  Blaine Cnty, ¶ 26.  Further, DEQ’s objection misses the 

mark.  Finding of Fact No. 141 finds that photos 3, 4, and 5 depict areas that were 

“within the disturbance area of permit MTR 104993.”  DEQ’s exception offers 

nothing contrary to that finding. 

Finding of Fact No. 142.  DEQ does not argue that there is a lack of 

substantial evidence supporting the finding; therefore, the finding cannot be 
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modified or rejected.  Blaine Cnty, ¶ 26.  Further, DEQ’s objection misses the 

mark.  Finding of Fact No. 142 finds that the permit “allowed ground disturbance 

in ‘Material fill areas.’”  Therefore, material fill areas were permitted areas, by 

definition.  DEQ’s exception offers nothing contrary to that finding. 

IV. DISCUSSION 

A. Relevance on Remand 

 These contested cases are currently in a remand within a remand.  

Importantly, the Hearing Examiner has not lost sight of the subject of the original 

remand – whether either Copper Ridge or Reflections is an “owner or operator” 

within the legal meaning of those terms as interpreted by the Board during its 

February 8, 2019 meeting.  Within that remand, the Board further remanded 

specifically “with regard to the four photographs excluded by the motion in 

limine.”  08/09/19 Tr. 222:8-9.  Thus, this remand within the remand is limited to 

the four previously excluded photographs in the context of whether or not they 

help prove that Copper Ridge and/or Reflections is an “owner or operator.”   

The full June 4, 2019 Order on Motion in Limine was not challenged by 

DEQ, nor was it completely overruled by the Board.  Two important limitations 

remain in place: 

a) DEQ WILL be permitted to enter evidence of “clearing, 
excavation, stockpiling, grading, and construction of single-family 
homes” (September 23, 2013 Violation Letter, Ex. 2 at 2) that 
occurred on areas of the subdivisions owned by CR/REF at the time of 
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the alleged violations. However, DEQ will be bound by its prior 
testimony, including but not limited to its written discovery 
responses and Rule 30(b)(6) deposition responses.  

b) DEQ will NOT be permitted to enter evidence concerning 
lots or construction activity within the Copper Ridge and Reflections 
subdivision unless DEQ can show where it gave notice to CR/REF 
that such construction activity was at issue in the written 
correspondence, including: DEQ’s September 9, 2013 MPDES 
Compliance Inspection Report, September 23, 2013 Violation Letters, 
November 8, 2013 Violation letters, DEQ’s October 21, 2014 
Inspection, DEQ’s December 9, 2014 Violation Letters, DEQ’s 
February 6 and 9, 2015 acknowledgement letters, or the March 27, 
2015 Administrative Compliance and Penalty Orders. 

 
06/04/19 Order on MIL, p. 7 (emphasis added). 

 DEQ again erroneously asserts that the Hearing Examiner did not consider 

the four excluded photographs, but the plain text of the 2021 Proposed FOFCOL 

proves otherwise.  2021 Proposed FOFCOL, pp. 10-11, 41-43, 49. 

B. Owner/Operator September to December 2013 and October 2014 

 1. Photos 1 and 2 Offer Nothing that Changes the Findings. 

DEQ has had more than 7 years to prove their alleged violations.  Lot 15, as 

admitted by DEQ, has always been part of their case.  Ex. 2, photograph 13.  DEQ 

has had nearly 6 years of litigation, including two summary judgment actions and 

two evidentiary hearings totaling four days, in which to meet their burden of proof 

with respect to lot 15.  DEQ has not met its burden and, most recently, when 

offered the opportunity on summary judgment to “come forward with 

substantial evidence raising a genuine issue of material fact 
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precluding summary judgment,” DEQ failed to offer any evidence whatsoever. 

Spinler v. Allen, 1999 MT 160, ¶ 15, 295 Mont. 139, 142, 983 P.2d 348, 351 

(emphasis added).  Even now, DEQ only provides cryptic references to “evidence 

that Lot 15 was properly identified and located.”  DEQ Exceptions, p. 18.  Yet 

DEQ has had at least four opportunities to present that evidence and has failed to 

do so.    

DEQ is again arguing, as it did during summary judgment, that its 

statements made in legal briefing and at oral argument regarding potential 

additional evidence should be enough for this tribunal to require a time- and labor-

intensive hearing.  But such statements cannot defeat summary judgment.  

Koepplin v. Zortman Min., Inc., 267 Mont. 53, 61, 881 P.2d 1306, 1311 (1994) 

(“[C]onclusory and interpretive statements of material fact do not rise to the level 

of genuine issues of material fact required to defeat [a] motion for summary 

judgment.”).       

In Koepplin, Zortman Mining, Inc. moved for summary judgment on 

Koepplin’s wrongful termination claim, offering evidence that it had properly 

terminated Koepplin based on his threatening phone calls to his supervisor and 

others.  Koepplin, 267 Mont. at 56-57, 59.  The facts regarding the telephone calls 

were undisputed.  Koepplin’s attorney responded by arguing that “Koepplin did 
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not intend this statement to be a threat” but Koepplin cited no deposition or 

affidavit for that assertion.  Koepplin, 267 Mont. at 59.  The Court held:  

Koepplin has not presented any evidence that there is an issue of 
material fact relating to his wrongful discharge claim.  This Court has 
previously held that a party cannot create a disputed issue of material 
fact by putting his own interpretations and conclusions on an 
otherwise clear set of facts.  See, e.g., Sprunk v. First Bank Sys. 
(1992), 252 Mont. 463, 466–67, 830 P.2d 103, 105.  We conclude 
Koepplin’s conclusory and interpretive statements of material fact do 
not rise to the level of genuine issues of material fact required to 
defeat Zortman’s motion for summary judgment on Koepplin’s claim 
for wrongful discharge. 
 

Koepplin, 267 Mont. at 61.     

Similarly, here, it is undisputed that Mr. Freeland “did not know where the 

property lines were,” and that he “did not see an excavator or a bulldozer or any 

heavy equipment in that area and there was no equipment operating there.”  2021 

Proposed FOFCOL, Findings of Fact Nos. 81 and 81 (to which DEQ has not 

objected, see DEQ Exceptions p. 14).  It is also undisputed that Mr. Freeland “did 

not observe active construction on the vacant lots in the subdivision and did not see 

equipment actively clearing the vacant lots,” he “could not recall seeing 

construction equipment on vacant lots,” and “could not provide details about any 

specific construction activity or where it may have been occurring.”  2021 

Proposed FOFCOL, Findings of Fact Nos. 46 and 47 (to which DEQ has not 

objected, see DEQ Exceptions, p. 10). 
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Here, as in Koepplin, a “clear set of facts” exists.  DEQ cannot now, without 

deposition or affidavit, without any evidence at all, “put [its] own interpretations 

and conclusions on [that] otherwise clear set of facts” to defeat summary judgment 

or change the 2021 Proposed FOFCOL.   

An additional important consideration here that was not at issue in Koepplin, 

is that Findings of Fact Nos. 46, 47, 81 and 82 are all based on direct testimony 

from DEQ’s witness.  Thus, none of DEQ’s late and improperly offered 

photographs can be interpreted as supporting the alleged violations without 

contradicting DEQ’s previous sworn testimony.  DEQ has stated that Mr. Freeland 

took the excluded photographs during his September 2013 inspection.  But 

Mr. Freeland has had literally hours of opportunity on the witness stand to explain 

everything he saw and all of the evidence he gathered with respect to lot 15.11  That 

testimony was considered by the Hearing Examiner, who is best suited to judge the  

meaning and credibility of all of the evidence.  Brackman, 258 Mont. 200.  The 

Hearing Examiner has again considered that testimony, the evidence and argument 

presented on summary judgment, which included the excluded photographs.  The 

Hearing Examiner has once again proposed several findings of fact about lot 15, 

based on Mr. Freeland’s testimony, to which DEQ has not objected.  There can be 

 
11 Even if DEQ persists in prosecuting any alleged violation on lot 15, DEQ has not yet, but would have to prove 
that any alleged unpermitted disturbance exceeds the permitting threshold of one acre or is part of a “larger common 
plan of development.”  ARM 17.30.1102(28); Ex. C, p. 1. 
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no more “clear[er] set of facts” than that.  DEQ’s cryptic statements about some 

mysterious, unpresented additional evidence do not alter that clear set of facts.     

Further proof that the excluded photographs do not alter the “clear set of 

facts” is DEQ’s Rule 30(b)(6) deposition testimony, which confirmed multiple 

times that the only evidence relied upon by DEQ to support its allegation that 

Copper Ridge and Reflections were “owners or operators” were the sign at the 

entrance to the subdivisions and DEQ’s later search of Secretary of State records.  

Ex. CC (not admitted - Depo. C. Romanchewiecz), pp. 31, 55, 65, 71, 87, 89.  

DEQ’s implication now, six years after they initiated this formal enforcement, that 

photographs not disclosed until 2019 somehow support their claim that Copper 

Ridge and Reflections are “owners or operators” in 2013 should be rejected.  

  2. Photos 3, 4, and 5 Cannot, and Do Not, Alter the Findings. 

  a. Photos 3, 4, and 5 are Irrelevant. 

DEQ argues that Mr. Freeland “observed lots owned by Reflections” in the 

northern part of the subdivision “that had been graded and cleared of all 

vegetation.”  DEQ admits that those lots are in a different area than the lots where 

DEQ alleged violations based on homebuilding construction activities.  DEQ 

Exceptions, p. 18.  But DEQ’s Administrative Compliance Orders only allege 

violations based on homebuilding activities.  Exs. 9, 10, ¶ 43; Hearing Tr. 51:10-12 

(May 23, 2019) (Hearing Examiner noting “I think the AO does limit it to 
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homebuilding activities.”).  Not only did DEQ’s assertions after the first remand 

evolve into an entirely different geographical area (Compare photo locations 

presented in Ex. 16 with DEQ Exhibit 35), but DEQ also admits that its new 

assertions are not about homebuilding.  The different locations and different 

activities now presented by DEQ equate to different violations.  DEQ may not now 

prosecute different violations in these contested cases.  DEQ has not provided 

proper notice of the alleged different violations to Copper Ridge and Reflections, 

nor has it amended its enforcement action.      

b. DEQ’s Theory of Disturbed Areas Beyond the Permit 
Area is Wrong as a Matter of Law. 

 
DEQ’s assumption that Copper Ridge and Reflections have “disturbed 

areas” that are “outside the areas permitted” is not supported by any evidence and 

is wrong by definition.  DEQ Exceptions, p. 19.  DEQ asserts that the permit only 

covers “disturbed areas,” not the entire permitted “site” and that only street and 

utility construction are covered activities.  Both assertions are contrary to the 

express terms of the permit. 

First, the General Permit regulates construction activities and discharges 

from the “site” as evidenced by: 

• Requirements to consider the “discharge potential to state surface 
waters from the site;” Ex. 1, p. 6. 

• Clarification that “storm water which discharges into a drain inlet 
and/or storm sewer system from the site is regulated as a discharge to 
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state surface waters if the inlet or system itself ultimately discharges 
into a sate surface water.”  Ex. 1, p. 6. 

• Requiring “site inspections” at the “construction activity site” to 
assess “site conditions” and look for “indications of potential 
pollutants leaving the site boundaries.”  Ex. 1, pp. 13-14. 

• Requiring review and revision of BMPs if an unauthorized release or 
discharge occurs at the “site.”  Ex. 1, p. 15. 

• Requiring a Storm Water Pollution Prevention Plan (SWPPP) that 
describes “site characteristics” and identifies maintenance procedures 
“implemented at the site.”  Ex. 1, p. 17. 

• Requiring a “site description” that describes the “nature of the 
construction activity and what is being constructed” as well as a 
“description of all support activities and associated storm water 
discharges dedicated to the construction activity including but not 
limited to:  material borrow areas, material fill areas, concrete or 
asphalt batch plants, equipment staging areas, access roads/corridors, 
material storage areas, and material crushing/recycling/processing 
areas.”  Ex. 1, p. 19. 

• Requiring a description of the “total area of the site” as well as the 
area of the site “expected to undergo construction-related disturbance 
(including all construction-related support activities).”  Ex. 1, p. 19. 

• Requiring documentation of “BMPs which have been installed and 
implemented at the site to achieve the effluent limits.”  Ex. 1, p. 21. 

• Requiring a “site map” that includes “site boundaries” and drainage 
patterns showing where stormwater will flow “onto, over, and from 
the site property.”  Ex. 1, p. 20. 

• Requiring documentation of “the location and type of BMPs which 
have been installed and implemented at the site to achieve the effluent 
limits.”  Ex. 1, p. 21.  
 

DEQ’s assertion that the “site” is not the permitted area is wrong, as evidenced by 

the express terms of the permit cited above.  Why else would the permit require 

inspections and BMPs throughout the entire site if the entire site is not regulated by 

the permit?  There is no good reason.  Contrary to DEQ’s implication, the 

permitted area includes the entire “site.”  Here, the “site” is the third phase/filing of 
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the Reflections subdivision, including the entirety of all lots.  2021 Proposed 

FOFCOL, Findings of Fact Nos. 24, 25; Ex. C and Ex. BBB (attached for 

reference, showing site boundaries encompassing the entirety of all lots).     

Second, the General Permit covers construction activities as well as “support 

activities.”  Ex. 1, p. 6.  As noted above, the permit specifically includes “material 

fill areas” as an example of a “support activity” that is included in the permit 

coverage.  Ex. 1, p. 19.  Accordingly, the SWPPP for this specific permit includes 

“material fill areas” as part of the “support activities” and identifies those material 

fill areas as occurring on lots 10, 11, 12, 30, 31, 32, 33, and 34.  Ex. C, p.10; 

Ex. BBB (attached for reference).  Thus, in addition to the street and utility 

corridor (which extends onto a portion of each lot), those individual lots were part 

of the “disturbance area” covered by the General Permit.   

There is no dispute that: 

• Photo 3 was taken from the edge of lot 12 looking across Western 
Bluffs Boulevard and facing east. 

• Photo 4 was taken from the edge of lot 13 looking across Western 
Bluffs Boulevard facing southeast. 

• Photo 5 was taken from Western Bluffs Boulevard, facing south at lot 
32.   
 

2021 Proposed FOFCOL, Findings of Fact Nos. 143-148 (to which DEQ did not 
object, see DEQ Exceptions, p. 17).   
 
Using that information while referring to the map provided with the permit 

(Ex. BBB, attached for reference), it is obvious that the photos depict areas in lots 
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32, 33 and 34.  Since those three lots are included as “material fill areas” subject to 

permit coverage, any disturbance depicted in the photos is covered by the permit. 

c. DEQ’s Vegetation Theory Contradicts Its Earlier 
Testimony. 

 
 DEQ argues that the subdivisions either had to have 70% vegetative cover 

(the threshold for successful permit termination) or 90% vegetative cover (the pre-

construction condition of the land).  But there is no requirement that a landowner 

maintain either the 70% vegetative cover achieved for permit termination or the 

pre-existing 90% vegetative cover for any length of time beyond permit 

termination.  Further, there is no requirement that a permittee maintain the pre-

existing 90% vegetative cover in undisturbed areas during the construction project.     

Two of the permits at issue in this case had been terminated by DEQ well 

before DEQ’s September 2013 inspection.  Therefore, there was no requirement 

for anyone to maintain any vegetation within those areas.  The remaining, existing 

permit was still in effect, covering construction activities and support activities 

across the third phase/filing of the Reflections Subdivision.  For that area, there 

was no requirement that any pre-existing condition of the undisturbed areas be 

maintained.  See Exhibit SSS, filed with Motion to Take Judicial Notice of Fact 

and attached here for demonstrative purposes to show permit numbers, coverage 

dates and associated exhibits.   
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Rather than indicating any nefarious activity, any lack of vegetative cover 

throughout the subdivisions was most likely the result of the severe and significant 

storm event – 2.10 inches of rain falling in just 45 minutes, with marble-sized hail, 

and wind gusts of up to 75 mph – that occurred just two days prior to DEQ’s 

inspection, in September, at the tail end of a long, hot, dry spell.   

DEQ’s “lack of vegetative cover” argument has no legal basis and factually, 

any lack of vegetative cover is linked to the storm rather than to any unpermitted 

construction activity.   

V. CONCLUSIONS OF LAW 

DEQ’s objections to the Conclusions of Law only work if DEQ’s objections 

to the findings of fact are accepted.  As explained above, those objections cannot 

be sustained because they point to no lack of substantial credible evidence 

supporting the proposed findings.  Therefore, the proposed findings may not be 

rejected or modified as proffered in DEQ’s Exceptions.   

DEQ only asserts that different facts should have been found, but the 

evidence does not support DEQ’s assertions and the Hearing Examiner, who is 

best-suited to weigh the evidence and find the facts, has already considered DEQ’s 

propositions and found otherwise.  The Hearing Examiner’s findings are afforded 

deference and DEQ offers no good or valid basis to reject or modify any of them.  

Brackman, 258 Mont. 200.   
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Curiously, DEQ offers the same argument it offered during the first 

summary judgment action regarding whether Copper Ridge and Reflections are 

owners or operators.  Based on permits that DEQ made Copper Ridge and 

Reflections obtain as corrective actions to remedy these very alleged violations, 

DEQ argues that Copper Ridge and Reflections have “held themselves out as 

owners or operators.”  DEQ Exceptions, p. 21.  But the Board already rejected that 

argument when it overruled the first Summary Judgment Order in February 2019.  

Therefore, DEQ offers no credible or viable reason to modify or change any 

conclusions of law.   

VI. CONCLUSION 

DEQ wrongly complains that the previously excluded photos have not been 

considered as required by the Board’s remand within the remand.  The very text of 

the 2021 Proposed FOFCOL proves DEQ wrong.  The excluded photographs have 

been considered.  They show nothing additional with respect to the Copper Ridge 

Subdivision.  They show nothing that changes the findings with respect to Lot 15 

in the Reflections Subdivision.  Lot 15 has been part of this litigation since DEQ 

issued its Administrative Compliance Order in 2015 and extensive evidence and 

testimony have already been gathered with respect to lot 15.  Nothing in the 

excluded photographs or DEQ’s proffered exceptions overrides that extensive 

evidentiary record such that the findings can be rejected or modified.  Regarding 
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the third phase/filing of the Reflections Subdivision (which is not part of the 

violations alleged by DEQ in its Administrative Compliance Order) at most, the 

excluded photos show permitted material fill areas.  There is no evidence of any of 

the remaining alleged violations.  DEQ’s objections, clarifications and exceptions 

should be rejected by the Board. 

 DATED this 29th day of March, 2021. 

/s/ Victoria A. Marquis  
William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P.O. Box 639 
Billings, MT  59103-0639 

ATTORNEYS FOR REFLECTIONS AT 
COPPER RIDGE, LLC AND COPPER 
RIDGE DEVELOPMENT CORP. 
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Latitude and Longitude of Photos taken at REF and CR September 9, 2013 

Photo No. Latitude Longitude 

1 45.80167 -108.681666

2 
45.80200 -108.681500

(Also designated as photo 13, in exhibit's 2 and 16) 

3 45.80367 -108.681833

4 45.80383 -108.681500

5 45.80350 -108.681833

6 

(Also designated as photo 14, in exhibit's 2 and 16) 45.80283 -108.684333
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William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street, Suite 1500 
P. O. Box 639 
Billings, Montana  59103-0639 
Telephone:  (406) 252-2166 
Fax:  (406) 252-1669 
wwmercer@hollandhart.com 
vamarquis@hollandhart.com 

Attorneys for Reflections at Copper Ridge LLC and 
Copper Ridge Development Corp. 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

IN THE MATTER OF:   
VIOLATIONS OF THE WATER 
QUALITY ACT BY REFLECTIONS 
AT COPPER RIDGE, LLC AT 
REFLECTIONS AT COPPER 
RIDGE SUBDIVISION, BILLINGS, 
YELLOWSTONE COUNTY, 
MONTANA (MTR105376) [FID 
2288, DOCKET NO. WQ-15-07]  

IN THE MATTER OF: 
VIOLATIONS OF THE WATER 
QUALITY ACT BY COPPER 
RIDGE DEVELOPMENT 
CORPORATION AT COPPER 
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__________________________________________________________________ 

REFLECTIONS AT COPPER RIDGE, LLC’S AND COPPER RIDGE 
DEVELOPMENT CORP.’S RESPONSES TO DEQ’S EXCEPTIONS TO 

PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW AND 
ORDER 

__________________________________________________________________ 
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Copper Ridge Development Corp. (“Copper Ridge”) and Reflections at 

Copper Ridge, LLC (“Reflections”) submit these Responses to the Department of 

Environmental Quality’s (“DEQ’s”) Exceptions. 

I. Procedural History 

Although harmless error, the typo on page 4 could be corrected to cite to 

ARM17.30.624(2)(f). 

Although the error is harmless, the text on page 7 could be corrected to note 

that it was a joint motion.  DEQ is incorrect about it not being contingent on the 

Motions in Limine ruling.  See Joint Motion, p.2.   

II. Findings of Fact 

DEQ has not argued that the proceedings failed to comply with the law, only 

that the findings “are not based upon substantial evidence.”  DEQ Exceptions, p.3.   

The Board’s “standard on review is not whether there is evidence to support 

findings different from those made by the trier of fact, but whether substantial 

credible evidence supports the trier's findings.”  Blaine Cty. v. Stricker, 2017 MT 

80, ¶ 26, 387 Mont. 202, 394 P.3d 159 (internal citations removed).  “The evidence 

is viewed in the light most favorable to the prevailing party when determining 

whether findings are supported by substantial credible evidence.”  Id.  The Board 

need not recreate the Hearing Examiner’s analysis, which considered the 
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preponderance of the evidence (a more likely than not standard).  Instead, the 

Board need only confirm that “substantial evidence” supports the Hearing 

Examiner’s findings.  Although the term “substantial evidence” seems weighty, it 

is not.  Substantial evidence is “less than a preponderance” and “more than a mere 

scintilla of evidence.”  Id.   

FOFs14-15 

DEQ did not rely upon or refer to Lot 7B and has never asserted that any 

construction activity occurred on that lot.  See Ex.2 (Violation Letters and 

Inspection), Ex.9,10 (Administrative Orders), DEQ’s motion for summary 

judgment, DEQ’s Proposed FOFCOL.  Therefore, the absence of Lot 7B in FOF14 

is harmless error.  Nonetheless, Reflections would stipulate to a revised FOF14 

(new text underlined): 

The lots about which DEQ provided ownership information, from 
September to December 2013, were generally located in the northern 
part of the CR/REF subdivisions as follows:… 
   
Although the inconsistency between FOFs 14 and 15 is harmless error, 

Copper Ridge and Reflections would stipulate to a revised FOF15 (new text 

underlined, text to be omitted marked with strikethrough): 

… regarding the southern portions of the CR/REF subdivisions, 
including such as property located along Golden Acres Drive, or any 
properties located in the first filing of Reflections, or the first or 
second filing of Copper Ridge. 
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FOFs16(b), 60 

Exhibit 23 included a certification of the date acquired.  Ex.23, p.1.  In 

contrast, Exhibit 26 is “a screenshot” of Ms. Bawden’s computer and the image is 

created from “a variety of resources that they use to tile together their maps,” with 

no certification.  Trans.124:22-125:20.  It is reasonable to conclude that it was 

“possibly taken” or was “allegedly … acquired by Google Earth” on October 25, 

2013.     

 FOF17 

Exhibits 33 and 34 were created to depict lot ownership.  Trans.122:7-16; 

154:13-16 (“This map was simply to show lots associated with the deeds I had, had 

gotten in – so that it was clear that this is where the lot boundaries were and this 

was the number of the lot.”); 155:11-14 (“Again, the purpose of the map was to 

show, in clarity, the lots that were associated with the deeds […], be able to show 

the boundaries and the lot number clearly.”).  When responding to objections, DEQ 

stated, “This map goes to land ownership at the time.” and “This piece shows 

ownership.”  Trans.117:19-21; 118:18. 

Because Mr. Leep was present for DEQ’s testimony and responses to 

objections, his responses to questions about Exhibits 33 and 34 reflect a reasonable 
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understanding that the questions were about the accuracy of the ownership 

portrayed in the exhibits.   

Mr. Leep testified that the aerial photos were not accurate depictions of the 

subdivisions because they were “blotchy,” did not reflect the vegetation present in 

the subdivisions, and did not even reflect the “black-topped” roads in the 

subdivisions.  Trans.213: 25-214:24; FOF65.  Mr. Leep’s testimony, cited by DEQ, 

that the exhibits were accurate is therefore restricted to ownership. 

Recognizing the issues noted above regarding FOF14-15, Copper Ridge and 

Reflections would stipulate to a revised FOF17 (inserted text underlined): 

Landy Leep, Vice President and Manager at CR/REF confirmed that 
the land ownership information provided by DEQ (listed above) for 
the first, second and third filings of Reflections and the second, third 
and fourth filings of Copper Ridge were accurate for September to 
December 2013. 
 
FOF18 

The Hearing Examiner accurately interpreted the regulations, statutes and 

Board Order, concluding that the elements to be proven on remand are:  1) owned, 

leased, operated, controlled, or supervised; 2) a point source of storm water 

discharges associated with construction activity; 3) at the time of the alleged 

violations.  Proposed FOFCOL, p.8 (citing Scheduling Order, p.4); COL11.  Both 

the regulatory definition of “construction activities” and the Board Order limit the 
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analysis to the time of the alleged violations.  ARM17.30.1102(28); Feb. 2019 

Board Trans. 113:14-17; 69:14-17; 97:13-18; 113:18-22.      

Mr. Leep’s testimony cited in FOF18 refers to “construction,” “construction 

activity,” and “construction work” between September and December 2013.  

Nothing indicates that Mr. Leep understood his terminology, which is broad, to be 

inconsistent with the definition of “construction activities” found in 

ARM17.30.1102(28).     

FOFs19-21 

When considered in conjunction with Mr. Leep’s testimony and the exhibits 

cited in FOF18, the permits make clear that Reflections’ and Copper Ridge’s 

construction in the subdivisions was permitted and when it was complete (prior to 

September 2013), they had no reason, nor any means to conduct additional 

construction in the subdivisions.  FOFs19, 34, 35, 37, 40, 85, 86, 130.  Therefore, 

the permits are relevant.   

DEQ’s argument is contrary to their own documents and testimony, which 

agreed that the boundaries and the BMPs extended to include the entirety of the 

individual lots.  FOFs24, 25, 87.  DEQ has not presented evidence that the 

‘disturbance area’ does not extend to the individual lots.  DEQ has not and cannot 

present legal authority establishing that the permits are confined to the ‘disturbance 
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area.’  In fact, a permittee must provide the disturbance area and “the total area of 

the site.”  ARM17.30.1115.  The “site” is “the land or water area where any facility 

or activity is physically located or conducted, including adjacent land used in 

connection with the facility or activity.”  Ex.1, p.36.  The General Permit refers to 

“disturbance area” to determine permit applicability.  Id., p.6.  In contrast, the 

General Permit refers to “site” to determine compliance.  Id., p.9 (requiring that a 

“site” must achieve final stabilization prior to permit termination); 14 (requiring 

inspections of “site conditions” and the “site perimeter”); 15 (requiring corrective 

actions if an unauthorized release or discharge “occurs at the site.”); 17-26 (the 

SWPPP applies to the “site” and must include a “site description,” “site map,” and 

description of “all structural BMPs implemented at the site.”).  Additionally, 

“support activities,” which may be “on or off the conventional construction project 

site” may be covered by the General Permit.  Id., pp.6-7.  Therefore, the permit is 

not restricted to the disturbance area as DEQ argues. 

FOFs22, 24, 28 

DEQ alleges some “construction activity later conducted by REF” without 

pointing to any evidence other than the homebuilding permits that were submitted 

under protest because DEQ required them as a corrective action, under threat of 

penalty.  The findings do not incorrectly consolidate the road building and utility 
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installation with any other later construction because, as noted above regarding 

FOFs18-21, there was no later construction by Reflections or Copper Ridge and 

the previous permits covered the individual lots. 

Just as it did in the now-overruled and remanded summary judgment action, 

DEQ is again relying upon permit documents filed under protest, after the alleged 

violations, and only because DEQ required the permits, under threat of penalty.  

Those permits cannot prove that either Copper Ridge or Reflections was the owner 

or operator of a point source of discharges at the time of the alleged violations.       

FOF25 

See FOFs 19-21 above.         

FOF29 

See FOFs22, 24, and 28 above.     

FOF34, 35, 37, 38, and 39 

See FOF18.  DEQ’s reliance on Molokai is wrong because here, permit 

coverage was obtained and later terminated by DEQ.  Therefore, there is no 

continual violation at issue.     

DEQ is wrong to assert that FOFs38 and 39, which prove that neither 

Reflections nor Copper Ridge built homes, rely on a definition of “construction 
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activity” inconsistent with the same rules cited in their enforcement action, which 

is based on homebuilding.   

FOF40 

DEQ fails to undermine FOF40 and only cites to evidence that may support 

different findings, which is not enough to modify or reject the finding.  Blaine Cty., 

¶26.   

Even so, several findings explain why Mr. Leep’s testimony is more credible 

than Mr. Freeland’s (FOFs44-47, 71-78, 81-83, 85-88), including the following, to 

which DEQ has not objected: 

 “Mr. Freeland did not document (through photographs or notes) any 

specifics to support this general claim” that clearing, excavation, 

stockpiling, or grading was occurring throughout the site.  FOF43. 

 “Mr. Freeland was not able to ascribe a street address to the location 

of photograph 13.”  FOF72. 

 Mr. Freeland “did not know where the property lines were; they were 

not marked; and the photograph does not show the homes that were 

being built on either side of Lot 15.”  FOF81. 
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 “Mr. Freeland did not see an excavator or a bulldozer or any heavy 

equipment in that area and there was no equipment operating there.”  

FOF82. 

DEQ presented no credible evidence contradicting Mr. Leep’s testimony.  

Therefore, it is reasonable to rely on Mr. Leep’s testimony. 

FOF44 

DEQ seeks to have Mr. Freeland’s observations automatically imputed to 

land owned by Copper Ridge, but the evidence does not support that.  

Mr. Freeland’s testimony never affirmatively connected any construction activity 

to any lot owned by Reflections or Copper Ridge.  FOF46-47.  Mr. Freeland 

previously testified that he “didn’t identify or write down specific lots” during his 

inspection.  Feb. 2018 Trans. Vol. 1, 178:20 – 21; see also Feb. 2019 Board 

Trans.63:18-21 (confirming no effort to “pinpoint which lot was the source”).  

None of Mr. Freeland’s testimony can be connected to a specific lot, let alone a 

specific lot owned by Reflections or Copper Ridge. 

FOFs46 and 47 

See FOF18.  DEQ does not cite any evidence supporting the alleged 

“detailed descriptions of construction activity.”  Mr. Freeland only testified that he 

observed bare ground, sediment in the streets, and a stockpile of material (gravel) 
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placed at some unknown time.  FOF44, 80; Trans. 94:2-8.  None of those 

observations are of present-tense construction activity as required by 

ARM17.30.1102(28).   

The testimony cited in FOFs46 and 47 is clear, there is no evidence of active 

construction.  In contrast, Reflections presented evidence and testimony, including 

testimony from the City of Billings and Mr. Leep, and documents from DEQ, the 

City of Billings, and independent contractors, that it was not conducting any 

construction during the Inspection or during the timeframe September through 

December 2013. FOFs18b, 40, 85-88.   

FOF54 

DEQ provided no evidence that Copper Ridge owned any of the lots 

depicted in Photograph 14, none of which are vacant lots.  Assuming that the 

location of Photograph 14 is correct,1 and noting that it was taken facing south, 

Photograph 14 could not possibly depict lots 8, 9, or 10, because those lots are 

north of the alleged photo location.  Exs.16, 2, 47. 

                                                 
1 The location of photo 14, as provided on Exhibit 16, was disputed by Mr. Leep.  Trans.162:1-163:11 
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FOF56 

The citations provided by DEQ are only to general observations of areas 

with no vegetation and to cleanup of the paved streets, not to any “specific 

evidence” that would contradict this finding.   

FOF63-65 

DEQ’s aerial photos were not produced until May 1, 2019 – nearly six years 

after this enforcement action was initiated.  The photos were presented just to show 

ownership.  See FOF17 above.  “It is questionable whether these photographs 

should have been admitted at all.”  Proposed FOFCOL, p.42, fn 5; Order on MIL.    

Even so, the Hearing Examiner did consider the vegetation levels depicted in 

the aerial photos, comparing the subdivisions to the surrounding area and found 

that, “At most, both aerial photographs show, through some lighter coloring, that 

there was limited vegetative cover on some lots owned by CR/REF in June and 

October of 2013.”  FOF63. 

DEQ’s own admissions confirm Mr. Leep’s testimony that Exhibits 23, 33, 

and 34 do not accurately depict the status of the subdivisions in September – 

December 2013.  Trans.152:2-15 (Ms. Bawden confirming that park areas in 

Exhibit 26, allegedly from October 2013, are not shown in Exhibit 23, from June 

2013).   
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DEQ would have this Board rely on aerial photos taken by satellites 

hundreds of miles away to conclude that areas were “sodded” or “undisturbed” and 

that other areas were “disturbed” or “cleared and then let go so that weeds had 

infested the area.”  DEQ’s Exceptions, pp.12, 13 (citing Ms. Bawden’s testimony 

at Trans.112: 10-15; 131-132).  It is not reasonable to conclude, from on aerial 

photo, whether an area was been “sodded” or whether it simply has some 

vegetation growing on it.  Nor is it reasonable to conclude, from an aerial photo, 

whether an area has been “cleared” and has weeds or whether it simply has less 

vegetation or dead vegetation.   

Ms. Bawden’s interpretation of Exhibit 34, which was produced by 

magnifying Exhibit 23, was contrary to Mr. Freeland’s on-the-ground 

observations.  Compare Trans.142:8-144:1 (Ms. Bawden testifying that based on 

the aerial photos, the pavement ends within the subdivision, between lots 12 

and 33) with Trans.38:5-8 (Mr. Freeland testifying that all of the streets were paved 

during his September 9, 2013 Inspection).  Further, Ms. Bawden agreed that she 

could not see the curb lines delineating black-top pavement from areas that are 

“white, which would be indicative of a disturbed area.”  Trans.143:1-17.  If the 

photo cannot be used reliably to differentiate paved from unpaved areas, it cannot 
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be used reliably to differentiate vegetated from non-vegetated areas on individual 

lots.   

DEQ has not and cannot point to any testimony that the aerial photos show 

any active clearing, grading, excavating or stockpiling.  The Hearing Examiner 

correctly found that the aerial photos do not show any construction activity on lots 

owned by Copper Ridge or Reflections.    

FOF66 

DEQ’s implication that areas outside the permitted areas were disturbed is 

wrong.  DEQ has not asserted a violation of the previous permits based on an 

unpermitted disturbance, Mr. Freeland testified that he “didn’t see any issues with” 

the previously permitted work, and DEQ terminated the permits. Trans.54:14-18; 

See also FOF19-21.      

FOF73 

Mr. Freeland testified that Photo 13 and the photo produced by DEQ in 2015 

depict the same pile of gravel and “were taken at different angles.”  Trans.56:8-19.  

Mr. Freeland confirms that the street addresses on the photo produced by DEQ in 

2015 are “3028, 3030 and 3032 Western Bluffs.”  Trans.58:2-7.  Mr. Freeland’s 

use of GPS to locate where Photo 13 was taken is not contrary to this finding. 
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FOF83 

DEQ has not objected to findings based on testimony that Mr. Freeland 

could not tell where the property lines were, and he agreed that property lines 

“weren’t marked in any way.”  FOF81.  DEQ has not objected to findings based on 

Mr. Freeland’s testimony that “I think I just saw the stockpiling and bare ground.  I 

don’t think I saw equipment.”  FOF82.  Mr. Freeland’s testimony is not clear:   

 “I’m assuming that that would be Lot 15.  But again, with no 

markings, I don’t know if this part toward the southern – or this corner 

of the photo would also be Lot 15 – (indicating.)  I don’t know that;”  

 The location of lot 15 “would be my estimation.”   

Trans.244:9-21.  Mr. Freeland also testified that he “wouldn’t know” when the 

stockpile was placed.  Trans.94:2-8.     

DEQ cites no legal authority for its assertion that “it doesn’t matter when the 

waste was placed or by whom.”  For liability and statute of limitation purposes, 

DEQ must determine when an alleged violation occurred and by whom.  It is the 

placement of waste or the causing a waste to be placed that triggers a violation.  

§75-5-605(a), MCA.  Therefore, the date of placement and the identity of the entity 

who placed the waste or caused the waste to be placed are necessary elements that 

must be proven.   
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FOF86-87 

See FOFs19-21 above.     

FOF115 

Mr. Leep previously testified “We signed these basically under protest.  

There’s one signature line, its preprinted.  We had the feeling it was not up for 

discussion.”  Feb.2018 Trans., Vol. 2, 86:15-18.  Indeed, submission of the permits 

was a corrective action required by DEQ, under threat of penalty.  Ex.2, p.3.  Mr. 

Leep confirmed that Copper Ridge and Reflections only obtained the permits 

because they “were told by Dan Freeland to do so” and that they did so “under 

protest.”  Trans.205:4-9. 

FOF128 

See FOFs22, 24, 28 above.   

FOF130 

See FOF18 above.     

III. Discussion 

1. No error was made in excluding the photographs because their 

admission would violate the Order on the Motions in Limine (to which DEQ has 
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not objected).2  DEQ confirmed that it did not rely on the photographs to support 

the alleged violations.  Trans.90:25-91:13.  DEQ is wrong to assert that the 

inadmissible photographs “depicted construction activity on lots owned by CR and 

REF at the time of the violations.”  The photographs were not taken anywhere near 

the Copper Ridge subdivision.  Trans.88:15-20 (Mr. Freeland testifying the 

location of the photos was near “Lots 11, 12, and 13 at Reflections.”).  That is on 

the east end, in the Third Filing of Reflections, where Mr. Freeland noted, “there 

was a lot of activity to the east, which was a different subdivision.”  Ex.47, 

Trans.39:5-9; see also Trans.112:13-14 (DEQ confirming “the Falcon Ridge 

Subdivision [is] to the east” of Reflections); Trans.131:5-6 (DEQ confirming 

active construction in Falcon Ridge).     

The inadmissible photographs are of different alleged activity and are of 

different locations than the violations alleged in this action.  The photographs did 

not serve as the basis for DEQ’s enforcement action and were not part of the 

required notice to Copper Ridge and Reflections.  §75-5-611(1)(b), MCA.  DEQ 

admits that they were not produced until after the Board’s remand.  DEQ’s 

characterization of the inadmissible photographs in unsupported and unlikely.  

FOF18c cites to multiple sources of evidence that Copper Ridge and Reflections 
                                                 
2 DEQ wrongly asserts that Reflections and Copper Ridge “opened the door for introduction” of the photographs.  
Over Reflections and Copper Ridge’s objections, to the extent that that any door was opened, the Hearing Examiner 
did allow testimony on the photographs.  Trans.86:1-88:7. 

EXHIBIT C

0258



 

18 
 

did no construction in the Third Filing of Reflections during the relevant 

timeframe.  The evidence supporting FOF18c remains uncontroverted.  The 

inadmissible photographs were rightfully denied admission and DEQ’s assertions 

are wrong.   

2. See FOF18 above. 

3. See FOFs19-20 above.    

4. The Hearing Examiner does not make a specific finding that the  

vegetative cover died or washed away, but only reasoned that even if it did, that 

still “would not constitute proof of any of the violations alleged in the AO … 

because there is no construction activity at the time of the discharge” – a 

requirement of the governing statutes and regulations.  Proposed FOFCOL, p.44 

(emphasis added). 

5. The Hearing Examiner’s analogy is neither a finding nor a conclusion. 

It merely makes the point that, without more evidence, a stormwater discharge 

over bare land is not a violation of the Montana Water Quality Act.  The additional 

evidence needed here was evidence of a construction activity at the time of the 

offending discharge.  DEQ failed to present any evidence that Copper Ridge or 

Reflections engaged in any construction activity during the relevant timeframe. 
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CONCLUSION 

 The findings are supported by substantial evidence.  The Board should 

approve the proposed findings and conclusions with no changes.   

DATED this 2nd day of August, 2019. 

/s/ Victoria A. Marquis  
William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P.O. Box 639 
Billings, MT  59103-0639 

ATTORNEYS FOR REFLECTIONS AT 
COPPER RIDGE, LLC AND COPPER 
RIDGE DEVELOPMENT CORP. 
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CERTIFICATE OF MAILING 

This is to certify that the foregoing was served on the following persons as 
noted below on the date herein. 

Lindsay Ford 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 E. 6th Avenue 
PO Box 200901 
Helena, MT  59620-0901 
Lindsay.Ford@mt.gov 

[  ] Overnight Delivery 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

Sarah Clerget 
Hearing Examiner,  
Agency Legal Services Bureau 
1712 Ninth Avenue 
PO Box 201440 
Helena, MT  59620-1440 
sclerget@mt.gov 

[  ] Overnight Delivery 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

Aleisha Solem 
Paralegal to Sarah Clerget, Hearing Examiner 
ASolem@mt.gov 

[  ] Overnight Delivery 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

Kirsten Bowers 
Montana Dept. of Environmental Quality 
1520 East Sixth Avenue 
PO Box 200901 
Helena, Montana  59601-0901 
kbowers@mt.gov 
sscherer@mt.gov 

[X] U.S. Mail 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

Edward Hayes 
Montana Dept. of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, Montana  59620-0901 
ehayes@mt.gov 

[X] U.S. Mail 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

 
DATED this 2nd day of August, 2019. 

/s/ Victoria A. Marquis  
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Copper Ridge Phase 4
MTR104590
SWPPP at Ex. 51
Map at Ex. XX
Notice of Intent
received by DEQ
June 18, 2012, Ex. B
Notice of Termination
confirmed by DEQ
December 12, 2012, Ex. WW

Copper Ridge Phase 3
MTR104590
SWPPP at Ex. 51
Map at Ex. XX
Notice of Intent
received by DEQ
June 18, 2012, Ex. B
Notice of Termination
confirmed by DEQ
December 12, 2012, Ex. WW

Copper Ridge Phase 2
MTR102807
SWPPP at Ex. 50
Map at Ex. 50
Notice of Intent
received by DEQ
October 29, 2007, Ex. A
Notice of Termination
confirmed by DEQ
October 19, 2009, Ex. UU

Reflections Phase 3
MTR104993
SWPPP at Ex. C
Map at Ex. BBB
Notice of Intent
confirmed by DEQ
April 22, 2013, Ex. C
Notice of Termination
confirmed by DEQ
March 24, 2014, Ex. AAA

Reflections Phase 2 
MTR104590
SWPPP at Ex. 51
Map at Ex. YY
Notice of Intent
received by DEQ
June 18, 2012, Ex. B
Notice of Termination 
confirmed by DEQ 
December 12, 2012, Ex. WW
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Attorneys for Reflections at Copper Ridge 
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 After filing its Response to DEQ’s Exceptions, Copper Ridge Development 

Corporation (“Copper Ridge”) and Reflections at Copper Ridge, LLC 

(“Reflections”) noted a typographical error in the filing.  On page 14 of the filed 

document, the paragraph heading for “Findings of Fact Nos. 34 and 25” should 

have been “Findings of Fact Nos. 34 and 35.”  The heading erroneously referred to 

Finding of Fact No. 25 instead of 35.   

The error does not change the substance of the issues and arguments raised 

in the filing.  The undersigned counsel apologizes for the error.  A corrected copy 

of page 14 is attached hereto for the convenience of the Board and counsel. 

 DATED this 31st day of March, 2021. 

/s/ Victoria A. Marquis  
William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P.O. Box 639 
Billings, MT  59103-0639 

ATTORNEYS FOR REFLECTIONS AT 
COPPER RIDGE, LLC AND COPPER 
RIDGE DEVELOPMENT CORP. 
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CERTIFICATE OF MAILING 

This is to certify that the foregoing was mailed to the following person by e-

mail and United States mail, postage prepaid on the date herein. 

Joyce Wittenberg 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 E. 6th Avenue 
P.O. Box 200901 
Helena, MT  59620-0901 
JWittenberg@mt.gov 

[   ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

Jeffrey Doud 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT  59620-1440 
JDoud@mt.gov  

[   ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

Aleisha Kraske 
Paralegal to Jeffrey Doud, Hearing Examiner 
akraske@mt.gov 

[   ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

Kirsten Bowers 
Montana Dept. of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, Montana  59601-0901 
kbowers@mt.gov 
Catherine.Armstrong2@mt.gov 

[X] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

Edward Hayes 
Montana Dept. of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, Montana  59620-0901 
ehayes@mt.gov 

[X] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[   ] Facsimile Transmission 
[   ] Personal Delivery 

 
DATED this 31st day of March, 2021. 

 
/s/ Victoria A. Marquis  
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

  

 

IN THE MATTER OF: THE NOTICE OF 

APPEAL BY DUANE MURRAY 

REGARDING THE NOTICE OF 

VIOLATIONS AND ADMINISTRATIVE 

COMPLIANCE AND PENALTY ORDER 

(DOCKET NO. SUB-18-01; ES#36-93-L1-78; 

FID 2568)

CASE NO. BER 2020-01 SUB 

 

 

  

PROPOSED ORDER  

GRANTING MOTION TO DISMISS 

  

 

This matter came before the Hearing Examiner on the Department of 

Environment Quality’s (“DEQ’s”) Motion to Dismiss and Brief in Support.  

PROCEDURAL HISTORY 

On July 22, 2020, Duane Murray (“Mr. Murray”) filed a request for hearing 

with the Montana Board of Environmental Review (“BER”) regarding the 

Department of Environmental Quality’s (“DEQ”) Notice of Violation and 

Administrative Compliance and Penalty Order. This appeal was numbered Case 

No. BER 2020-01 OC.  

At its meeting on August 7, 2020, the BER assigned this case to a hearing 

examiner, Sarah Clerget, who issued a Prescheduling Order on September 9, 2020 

setting forth detailed instructions regarding filing and service in this contested 
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case. On September 19, 2020, Mr. Murray filed a document titled File a Pro Se 

Appearance by emailing it to Ms. Clerget and the hearing assistant without 

providing a copy to counsel for DEQ, which did not comply with the service 

instructions in the Prescheduling Order. 

Ms. Clerget issued an Order on September 23, 2020 (“September Order”), 

reminding Mr. Murray of the filing and service requirements as outlined in the 

Prescheduling Order and ordering Mr. Murray to email hearing assistant with any 

questions he may have on filing documents. The September Order directed Mr. 

Murray to include counsel for DEQ on any such email communications.  

On October 6, 2020, Ms. Clerget issued a Scheduling Order to the parties 

which included dates for pre-trial exchanges and lay and expert witness disclosure. 

On January 15, 2021, the undersigned assumed jurisdiction of this matter as 

hearing examiner for the BER. On March 19, 2021, DEQ filed a Motion to Dismiss 

and Brief in Support requesting Mr. Murray’s appeal be dismissed pursuant to 

Mont. R. Civ. P. 16(f) and 41(b) for failure to abide by the Scheduling Order and 

rules of procedure. DEQ Mot., at 3.  

The undersigned issued an Order to Show Cause on March 23, 2021 

directing Mr. Murray to “file and serve, no later than April 2, 2021, a response 

showing cause as to (a) why DEQ’s Motion to Dismiss should not be deemed well-

taken, and (b) why this matter should not be dismissed pursuant to Mont. R. Civ. P. 
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16(f) and 41(b).” Order to Show Cause, at 3.  

On April 2, 2021, Mr. Murray contacted the hearing assistant via telephone 

to ascertain “what DEQ wants from me [Mr. Murray]?” He then emailed a 

document to the hearing assistant titled, “Order to Show Cause” which stated, “I 

did not exchange of initial disclosures. I did not have any future documents to 

disclose, nor expert witness to list.”1 This document was not submitted to the 

Hearing Examiner, DSutliff@mt.gov, or counsel for DEQ, and thus it did not 

comply with the filing and service instructions set forth in both the Prescheduling 

Order and the September Order.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Mr. Murray was warned in the Prescheduling Order, the September Order, 

and the Order to Show Cause that he must file and serve all pleadings on DEQ and 

that failure to comply could lead to dismissal. Although a pro se litigant is given a 

certain amount of latitude with respect to procedural oversights, Mr. Murray has 

already been given latitude following his non-compliant filing of the File a Pro Se 

Appearance, and “it is reasonable to expect all litigants, including those acting pro 

se, to adhere to procedural rules.” Sun Mountain Sports, Inc. v. Gore, 2004 MT 56, 

¶ 28, 320 Mont. 196, 85 P.3d 1286 (quoting Greenup v. Russell, 2000 MT 154, ¶ 

 
1 Mr. Murray’s filing was docketed but not served and is attached to this Order as 

Exhibit A.  
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15, 300 Mont. 136, 3 P.3d 124).  

Additionally, the Order to Show Cause warned that Mr. Murray’s response 

must provide both a legal analysis and a detailed factual explanation of good cause 

as to why he failed to follow the above orders. Mr. Murray’s submission contains 

only factual explanations as to why he has not disclosed any documents or expert 

witnesses in this matter. It contained no legal analysis and no factual explanation 

as to why he has not disclosed the name and addresses of each individual likely to 

have discoverable facts he may use to support his claims or defenses, as outlined in 

the Scheduling Order.  

Mr. Murray has failed to provide good cause for why he did not comply with 

the disclosure requirement in the Scheduling Order, he has not provided the 

information ordered in the Order to Show Cause, and he has repeatedly failed to 

follow the filing and service requirements in the Prescheduling Order. 

The previous Hearing Examiner ordered that the Montana Rules of Civil 

Procedure applied to this proceeding, and neither party objected. Even when the 

Montana Rules of Civil Procedure do not explicitly govern per statute or 

administrative rule, “they may still serve as guidance for the agency and the 

parties.” Citizens Awareness Network v. Mont. Bd. of Envtl. Review, 2010 MT 10, 

¶ 20, 355 Mont. 60, 227 P.3d 583 (citing Moen v. Peter Kiewit & Sons’ Co., 201 

Mont. 425, 434, 655 P.2d 482)).  
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Mont. R. Civ. P. 16(f)(1)(C) provides that sanctions, including those 

authorized by Rule 37(b)(2)(A)(ii)–(iv), may be imposed against a party who fails 

to obey a scheduling order. Mont. R. Civ. P. 41(b) also states that a defendant may 

move to dismiss an action based on the plaintiff’s failure to comply with a court 

order. In this proceeding, as the party requesting the hearing, Mr. Murray is 

analogous to the plaintiff. As the responding party, DEQ is analogous to the 

defendant.  

A sanction in the form of dismissing this proceeding is also available under 

Mont. R. Civ. P. 37(b)(2)(A)(v), which applies pursuant to ARM 17.4.101(1) and 

ARM 1.3.217(1). The failure to make the required initial disclosures is akin to a 

discovery issue because the purpose of both initial disclosure requirements and 

discovery is to facilitate the disclosure of relevant information between the parties. 

Therefore, IT IS ORDERED: 

1. DEQ’s Motion to Dismiss is GRANTED pursuant to M. R. Civ. P. 

16(f)(1)(C), 37(b)(2)(A)(v), and 41(b) for failure to comply with the Scheduling 

Order and the March 23, 2021 Order to Show Cause. 

2. Mr. Murray’s appeal is dismissed with prejudice. 

This Proposed Order will go before the BER, which constitutes the “officials 

who are to render the decision.” Mont. Admin. R. 1.3.223(1). The parties will have 

the opportunity to make oral argument before the BER concerning the 

0271



PROPOSED ORDER GRANTING MOTION TO DISMISS 

PAGE 6 

undersigned’s Proposed Order. Based on the Proposed Order and any oral 

arguments presented, the BER will decide the final agency action pursuant to the 

options stated in Mont. Code. Ann. § 2-4-621 at its next scheduled meeting on 

April 23, 2021. The location, time, and agenda for the BER meeting, as well as the 

materials available to the BER members for review, will be available on the BER’s 

website http://deq.mt.gov/DEQAdmin/ber at least one week in advance of the BER 

meeting. The parties are encouraged to regularly check the Board’s website for any 

additional updates on the meeting. 

DATED this 12th day of April, 2021. 

 

/s/ Lindsey Simon  

LINDSEY SIMON 

Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I caused a true and accurate copy of the foregoing to be 

emailed to: 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

DATED: 4/12/21      /s/ Aleisha Kraske    

        Aleisha Kraske, Paralegal 
 

Joyce Wittenberg 

Secretary, Board of Environmental Review 

Department of Environmental Quality 

1520 East Sixth Avenue 

P.O. Box 200901 

Helena, MT 59620-0901 

jwittenberg@mt.gov 

 

Duane Murray 

1568 US Highway 191 

South 

Malta, MT 59538 

con3hom@hotmail.com 

 

Aaron Pettis 

Montana Department of Environmental 

Quality 

1520 East Sixth Ave. 

Helena, MT 59601 

APettis@mt.gov  
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TO: LINDSEY SIMON 

Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 

 

From: Duane Murray 

 1568 US Highway 191 So 

 Malta MT 59538 

 

RE: Case #. BER 202-01 SUB 

IN THE MATTER OF: THE NOTICE OF APPEAL BY DUANE MURRAY REGARDING THE NOTICE OF 

VIOLATIONS AND ADMINISTRATIVE COMPLIANCE AND PENALTY ORDER (DOCKET NO. SUB-18-

01; ES#36-93-L1-78; FID 2568) 

 

Date: April 2, 2021 

 

 

I did not exchange of initial disclosures. I did not have any future documents to disclose, nor expert 

witness to list. 

 

I should not have to be a lawyer, nor should I have to hire a lawyer to file an appeal with a state agency. 

 

 

Duane Murray 
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